Revision of the Arbitration Act 1996: The Case
for Arbitral Independence
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‘In a cross-border context, the prohibition on bias justifies itself by reference
to the very same goal underlying the decision to arbitrate: promoting a level
playing field. A commitment to subject future disputes to arbitration usually
aims to enhance a relative measure of adjudicatory neutrality, at least when

compared with the prospect of the other side’s hometown courts.
Professor William Park’

Introduction

For more than a century, London has successfully, and with justifiable pride,
offered itself and its formidable corps of legal and other professionals in service
to the world’s business community for the resolution of cross-border disputes by
means of international commercial arbitration. Its barristers, retired High Court
judges, solicitors and other professionals have provided what Professor Park in the
above quoted passage, calls adjudicatory neutrality, at least when compared with
the prospect of the other side’s hometown courts.” Such adjudicatory neutrality is
the raison détre for international arbitration.?

Twenty-five years after the introduction of the Arbitration Act 1996 (the “1996
Act”), England still clings to a view of adjudicatory neutrality that does not include
a statutory requirement for arbitrators to be independent of the parties and their
counsel as a condition precedent for accepting service as arbitrator.

It is hard to square this continued willingness to discount the relevance
of independence at the time of selection with the importance given to the
independence of a party-appointed arbitrator under English law. Section 33 of
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! William Park, ‘Rectitude in International Arbitration’ (2011) 27 (3) Arbitration International 473,
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2 Maria Slobodchikova, Interview with Professor William Park (Oxford Law Vox Podcast, 22
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vox-about-arbitration-international > accessed 20 June 2023.
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the 1996 Act requires only that the tribunal ‘act fairly and impartially as between
the parties, giving each party a reasonable opportunity of putting his case and
dealing with that of his opponent.” And yet, this provision has been interpreted by
English courts, including the Supreme Court, to impose on every party-nominated
arbitrator, a ‘duty to act independently and impartially... owing no allegiance to
the party appointing them. Once appointed they are entirely independent of their
appointing party and bound to conduct and decide the case fairly and impartially.

The Law Commission of England and Wales was tasked with conducting a review
of the 1996 Act on the twenty-fifth anniversary of its adoption.* In summary,
with respect to arbitrator independence and disclosure, the Law Commission has
proposed that the 1996 Act should (1) not be amended to include a requirement
for arbitrators to be independent of the parties to the arbitration or the subject
matter of the dispute; and (2) that it should be amended to include a continuing
duty of disclosure on arbitrators.’

The Law Commission’s final report will be published upon completion of the
public consultation, which was originally scheduled to end on 15 December 2022.
Following feedback from the first consultation paper, a second consultation paper
was published in March 2023, which addressed additional topics beyond the scope
of this article.® The Ministry of Justice, along with other interested departments
of government will determine whether to implement any recommendations of the
Law Commission.

If the Law Commission’s reccommendation is accepted by the government, London
will continue to stand alone as the only major hub for international arbitration
whose applicable law does not impose a duty of independence on arbitrators. This
dogged refusal by law makers and courts in England and Wales to endorse a specific
duty of independence for arbitrators at the time of their appointment, owes its
intellectual provenance to the chambers system by which English barristers organise

3 See Halliburton v Chubb [2017] EWHC 137 (Comm) [19]; cited by Lord Hodge SCJ in
Halliburton v Chubb [2020] UKSC 48 (Halliburton) [63].

The Law Commission commenced its review in January 2022; it issued its first Consultation Paper
in September 2022 (Law Commission of England and Wales, Review of the Arbitration Act of 1996
(Law Com CP no 257, 2022)). It identified issues relating to arbitrator impartiality, independence,
and the duty of disclosure among eight major areas of potential reform under consideration.

The Consultation Questions posed with respect to these subjects are:

Consultation Question 2. We provisionally conclude that the Arbitration Act 1996 should not
impose a duty of independence on arbitrators. Do you agree?
Consultation Question 3. We provisionally propose that the Arbitration Act 1996 should
provide that arbitrators have a continuing duty to disclose any circumstances which might
reasonably give rise to justifiable doubts as to their impartiality. Do you agree?
¢ Law Commission of England and Wales, Review of the Arbitration Act 1996 (Law Com CP no 258,
2023): the second Consultation Paper poses six Consultation Questions, none of which relate to
the duty of independence of arbitrators — comments on these questions were requested by 22 May
2023.
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their practice.” Several of London’s chambers provide counsel and arbitrators
with broad experience in general commercial arbitration and a few chambers also
include barristers with specialist expertise in discrete industries such as insurance,
maritime and other specialties.

Perhaps ironically, the chambers system itself is built on the ethical requirement
that English barristers must be independent and may not form partnerships with
other barristers or anyone else.® The 1996 Act and English courts have excluded
arbitrator independence on the dual grounds that it was unnecessary in light of the
ethical prohibition against barristers forming partnerships with other barristers in
chambers, and that in certain international arbitration markets the pool of highly
qualified potential arbitrators is extremely limited, often centralised in a single or
a few chambers, and that requiring arbitrator independence to be measured by
membership in the same chambers risks seriously reducing that already small pool
of high quality prospective arbitrators to parties from those industries.” This article
challenges those propositions.

I. Modern Arbitration Statutes, Rules and Seats

A. The Structure of International Arbitration

To appreciate the significance of the Law Commission’s proposals, it is important
to provide context. International arbitration is not simply the product of one self-
contained legal system — there are many influences and moving parts. One leading
scholar from the United States, Professor Margaret Moses has compared it to an
inverted pyramid. She places treaties, international arbitration practice, national
arbitration laws, and arbitration rules in descending order within the pyramid. She
places party autonomy, as expressed primarily by the arbitration agreement, at the

base of the pyramid, supporting the entire structure of international arbitral law."’
7 See Departmental Advisory Committee on Arbitration Law, Report on the Arbitration Bill
(February 1996) paras 101-102. See also, John Kendall, ‘Barristers, Independence and Disclosure’
(1992) 8(3) Arbitration International 287, 288: “The word “chambers” is both singular and plural;
and it is defined in the code of conduct as meaning the principal place at or from which one or
more barrister’s ... carry on their practices and also refers where the context so requires to all
barristers who for the time being carry on their practices at or from that place. A set of chambers,
therefore, identifies a group of barristers sharing a common address and professional expenses. The
word ‘chambers’ is also used to refer to the building from which the barristers practise’

8 The General Council of the Bar (England & Wales), Barristers in the International Legal
Marker 2021 (2021) 7 <https://www.barcouncil.org.uk/uploads/asscts/8¢145582-4166-40dc-
b67f042fcf2dc015/Barristers-in-the-International-Legal-Market-2021.pdf> accessed 21 June
2023: ‘Importantly, barrister members within any given chambers do not share their profits and are
not in partnership with one another” https://www.barcouncil.org.uk/uploads/assets/8¢145582-
4166-40dc-b67f042fcf2dc015/Barristers-in-the-International-Legal-Market-2021.pdf.
Departmental Advisory Committee on Arbitration Law (n 7) 102.

10 Margaret Moses, The Principles and Practice of International Arbitration (3rd edn, Cambridge

University Press 2017) 6.
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The relationships between each tier within the pyramid vary from arbitration to
arbitration and jurisdiction to jurisdiction. Most issues of law in international
arbitration are addressed at more than one tier of this pyramid and treatments at
different tiers often conflict with each other. Although the pyramid might imply
that there is a hierarchical nature to the tiers within the pyramid, that is not the
case, certainly not in all circumstances. Rather, the sources of law within the
pyramid interact with each other, and they are only triggered by an arbitration
agreement, making party autonomy the essential ingredient for these sources of law
to become relevant in cross-border disputes.

When attempting to draft rules, laws, guidelines, or treaties, determining which
tier of the pyramid provides the best place to address any given issue of law is always
pertinent, and the draftsperson almost always has multiple choices. The issue of
whether and how to reform the 1996 Act poses questions that involve consideration
of whether any given issue is best addressed at the level of international arbitral
practice, other national laws, or commonly adopted arbitration rules and, crucially,
must consider the essential role of party autonomy.

B. The UNICTRAL Model Law

One hundred and twenty jurisdictions in Eighty-Seven countries have adopted
the United Nations Commission on International Trade Law (UNCITRAL)
Model Law on International Commercial Arbitration into their domestic law (the
“Model Law”)."! The Model Law is a harmonisation project created to address
the inadequacy of, and disparity between, national arbitration laws.'” The Model
Law has been incorporated wholesale into the domestic law of many jurisdictions
and has also served as a useful template for drafting bespoke national arbitration
laws. First published in 1985, and amended in 2006, the project has proved highly
influential, with many of its features and architecture visible in the 1996 Act. The
Model Law addresses a wide range of aspects of an arbitral reference including
interim measures, finality of the award, provisions concerning the conduct of
proceedings and much else. Its drafting reflects a worldwide consensus on the
principles and important issues of international arbitration practice.?

In Ireland, section 6 of the Arbitration Act 2010 incorporates the Model Law
directly into Irish law (a not uncommon practice internationally). Among the

11" United Nations, ‘Status: UNCITRAL Model Law on International Commercial Arbitration
(1985), with amendments as adopted in 2006° (United Nations Committee on International Trade
Law, 2023) <hteps://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration/
status> accessed 21 June 2023

2 UNCITRAL, ‘Explanatory Note by the UNCITRAL Secretariat on the 1985 Model Law on
International Commercial Arbitration” in UNCITRAL Model Law on International Commercial
Arbitration 198S with amendments as adopted in 2006 (E.08.V.4) para 1.

" ibid para 2.
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purposes of the Arbitration Act 2010 was to replace a bifurcated arbitral system
for domestic and international arbitrations with the Model Law to cover all
arbitrations and consolidate the arbitration statute book from three Acts' to one.
Described in the Second Stage debate on the Arbitration Bill 2008 (which would
ultimately be enacted as the 2010 Act) in D4il Eireann as the ‘gold standard;® the
Model Law was welcomed by the legal and business community as a crucial part of
a broader strategy to promote Dublin as a major arbitral seat.

C. Arbitral Institutions

A distinctive feature in the practice of international arbitration is the presence of
arbitral institutions. Parties to international arbitrations often elect to have their
arbitral reference conducted under the rules and oversight of such institutions.
Institutions offer an alternative to an ad hoc process (though a reference may be
partly ad hoc and partly subject to institutional rules) and provides more structure
and legal certainty. These bodies typically provide many and varied services,
including administrative and secretarial support, the provision of appointment
panels of arbitrators and an internal court to resolve disputes. Some institutions are
sector specific and highly specialised, such as the LMAA,' ICA,” or GAFTA."®
Of particular significance, institutions usually provide rules that can govern the
entirety of the arbitral process, and which are enforceable as a term of the arbitration
agreement between the parties. The rules govern the conduct of the arbitral
proceedings up to the point at which they give way to the mandatory provisions
of treaties or national legislation — provisions to which there is no ‘contracting out’

There are dozens of arbitral institutions around the world. The oldest and most
influential have been in existence for more than a century. The International
Chamber of Commerce (ICC)" and American Arbitration Association (AAA)
were formed in the early 20th century between the two world wars.?* The London
Court of International Arbitration (LCIA) can trace its history back to the
19th century and beyond.*" The advantage of old age in the competitive world
of international arbitral forums is the accumulation over decades of millions of
contracts that incorporate these fora and their rules into arbitration agreements

" The 2010 Act repealed the Arbitration Act 1954, the Arbitration Act 1980 and the Arbitration
(International Commercial) Act 1998.

5 Dail Deb 19 November 2008, vol 668, col 83.

London Maritime Arbitrators’ Association.

International Cotton Association.

Grain and Feed Trade Association.

The International Court of Arbitration of the International Chamber of Commerce is celebrating

its 100th anniversary in 2023.

21923 and 1926 respectively.

2 “History’ (LCILA: Arbitration and ADR Worldwide) <https://www.lcia.org/LCIA/history.aspx>
accessed 21 June 2023.
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that often take decades before they spring into relevance to resolve disputes.” Some
newer fora have enjoyed rapid success competing with these older institutions. Not
surprisingly, they are primarily in Asia,” largely the result of staggering economic
growth there during the past fifty years.**

D. Arbitral Seats

Consistently, over the past several years, the following cities have been listed
in the Queen Mary University/White & Case Survey as the preferred seats®
for international dispute resolution: London, Singapore, Hong Kong, Paris,
and Geneva.” However, the 2018 survey reflected that 64% of the respondents
included London among their top five seats, while that number dropped to 54%
in the 2021 survey and Paris dropped from 53% in 2018 to 35% in 2021. These
reductions in the number of respondents who include London and Paris among
the top five arbitral seats reflect the continuing competition between major world
cities for the privilege of hosting international commercial arbitrations.

E. What Makes a Successful Arbitral Seat?

There are a number of critical components for any jurisdiction that desires to
become an attractive venue for international arbitration. The Queen Mary/White
& Case surveys reflect significant movement among the major cities attracting
international arbitration and provide insight into the reasons respondents choose
among the potential jurisdictions that are germane to this article. Respondents in

the most recent survey identified (1) Greater support for arbitration by local courts
* One is reminded of the perhaps apocryphal story of a groundskeeper at Oxford who, upon being
asked to what he attributed the beauty of the grounds in Oxfordshire, responded: ‘It is really quite
simple. Apply large quantities of water and fertilizer and then wait 600 years.
Prominent examples include Hong Kong International Arbitration Centre (HKIAC), Singapore
International Arbitration Centre (SIAC) and China International Economic and Trade
Arbitration Commission (CIETAC)cf.
See for example Andre Yeap SC, Kelvin Poon and Avinash Vinayak Pradhan, “The rise of arbitration
in the Asia’ (Global Arbitration Review, 27 May 2022) <https://globalarbitrationreview.com/
review/the-asia-pacific-arbitration-review/2023/article/the-rise-of-arbitration-in-the-asia-
pacific> accessed 21 June 2023.
Although the subject is beyond the scope of this article, the significance of the seat of an arbitration
is important under the New York Convention, which distinguishes between the role of courts at
the seat — courts of primary jurisdiction — and all other courts that may be required to enforce an
arbitration agreement or award — courts of secondary jurisdiction: Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (adopted 10 June 1958, entered into force 7 June
1959) 330 UNTS 4.
¢ See for example, White & Case LLP and Queen Mary University of London School of International
Arbitration, 2021 International Arbitration Survey: Adapting Arbitration to a Changing World’
(2021) <https://arbitration.qmul.ac.uk/research/2021-international-arbitration-survey/>
accessed 21 June 2023 (the “Queen Mary Survey 2021”).
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and judiciary (56%) and (2) Increased neutrality and impartiality of the local
legal system (54%) as the top two adaptations that would make other seats more
attractive to them as users of international arbitration.”

F. The Irish Judiciary Support for International Arbitration

As a small jurisdiction that is relatively new to the arbitration process, Ireland has
made great strides displaying to the world the support for arbitration by local courts
and judiciary, largely through the judicial decisions of a single jurist, the current
President of the High Court Mr Justice Barniville. In a series of judgments handed
down between 2019 and 2021, Barniville P clearly explicated the approach Irish
Courts must take in determining an application for an order under Article 8(1)
of the Arbitration Act 2010, to compel arbitration. In Ocean Point Development
Company (In Receivership v Patterson Bannon Architects Limited and Others,”® he
wrote:

In order for the provisions of Article 8(1) of the Model Law to be engaged,
various requirements must be satisfied. First, an action must have been
brought before the court in respect of a dispute between the parties. Second,
the action must concern a ‘matter which is the subject of an arbitration
agreement’. Third, one of the parties must request the reference to arbitration
‘not later than when submitting his first statement on the substance of the
dispute’. If those requirements are satisfied, the court must refer the parties
to arbitration (the word ‘shall’ is used). The only circumstances in which the
court’s obligation to refer the parties to arbitration does not arise is where
the court finds that the arbitration agreement is (i) ‘null and void’ or (ii)
‘inoperative’ or (iii) incapable of being performed’ The onus of establishing
the existence of one or more of these disapplying factors rests on the party
who seeks to rely on them.”

Barniville P reiterated these principles in a series of cases® concluding with his

decision in the 2020 case of Narooma Limited v Health Service Executive.>

In Charwin v Zavarovalnica Sava Insurance Company® the court was faced with
a challenge to enforceability of an arbitration agreement contained in insurance

Y ibid 8.

% [2019] IEHC 311.

¥ ibid at [26] [citations omitted].

30 XPL Engineering Limited v K & ] Townmore Construction Limited [2019] IEHC 665 [34]; K &
J Townmore Construction Limited v. Kildare and Wicklow Education and Training Board [2019]
IEHC 666 [43).

3 [2020] IEHC 215.

32 Charwin Limited T/A Charlie’s bar v Zavarovalnica Sava Insurance Company DD [2021] IEHC
489.
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policies implicated in business loss insurance cover for public houses that were
forced to close as the result of government restrictions imposed to meet the
Covid-19 pandemic. The insureds argued that the arbitration agreement was ‘null
and void’ because it violated Ireland’s public policy. They contended the unique
and unprecedented circumstances of the pandemic, coupled with the Central
Bank of Ireland’s involvement in the form of its Supervisory Framework, called
for a determination of the issues before a public court which could deliver a ruling
with precedential value®. Barniville P rejected the argument and, relying heavily
on a series of decisions from England and Wales regarding the limited scope of the
public policy exception to arbitration, he concluded as follows:

99. I agree with the English cases which make clear that a party who secks
to resist a reference to arbitration on the basis that, although the particular
dispute may fall within the scope of the arbitration agreement, it is non-
arbitrable by reason of overriding public policy considerations faces a high
bar. The test is a demanding’ one and the conclusion that public policy
considerations render a dispute non-arbitrable should be a conclusion of last
resort’ ..}

105. While the COVID-19 pandemic is undoubtedly an unprecedented
event and while the closures and other public health restrictions imposed or
required by the Government have undoubtedly had extraordinarily serious
consequences for the plaintiff and many other publicans in the State, those
factors do not, in my view, bring into play public policy considerations
which might render non-arbitrable the dispute between the plaintiff and the
defendants as to the plaintiff s entitlement to an indemnity under the terms of
the policy or to damages for breach by the defendant of the alleged regulatory
obligations relied upon by the plaintiff. The plaintift’s strongly held desire
that his dispute with the defendant should be determine by a court and not
at arbitration in order to ensure that a precedential value is attached to the
decision determining the dispute is, in my view, a manifestly insufficient
public policy consideration to render the dispute non-arbitrable ... %

106. In addition, underlying the plaintiff’s contentions on this issue is
a view that arbitration is in some way inferior to litigation for resolving
disputes between a policy holder and an insured...It also overlooks the
strong public policy objective contained in the 2010 Act and in the Model
Law which is part of the law of the State which encourages the resolution
of disputes in accordance with a consensual process which the parties have
agreed. It significantly understates the importance of parties keeping to their
agreements ...

3 seeibid [72]
3 ibid [99].

»  ibid [105].
36 ibid [106].
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Barniville P’s reliance on English precedent to declare that Irish courts will enforce
agreements to arbitrate claims and very few challenges based on the public policy
exception will be successful in Irish courts, was justified. We contend that reliance
on English precedents regarding arbitrator independence would be far less wise.

G. Neutrality and Impartiality of the Local Legal System

As indicated by the Queen Mary survey respondents, sophisticated users of
international arbitration also demand and can evaluate whether local legal and
other professional communities provide a pool of highly skilled and trained
professionals to act in international arbitrations and they also require that together,
these professionals and the courts must show an established tradition of neutrality
and impartiality. Such users of international arbitration know that the courts at the
arbitral seat have the power, and the obligation, to appoint arbitrators where the
parties are not able to reach agreement on the appointment in circumstances where
the parties’ agreement does not designate an appointing authority or incorporate
rules that designate a forum. Users also know that courts at the seat will be the final
(and often the primary) adjudicator of challenges to arbitrators.

In the next Section, we explore the importance of arbitrator independence as a
major determinant of neutrality and impartiality of arbitrators.

II. Independence in Ireland and Internationally

Article 12 of the Model Law imposes duties of impartiality and independence
on arbitrators. This provision requires arbitrators to disclose any facts which may
affect their ability to adjudicate the reference impartially and to disclose the extent
of their independence (whether it be total or qualified). Courts in Model Law
jurisdictions, such as Ireland, are empowered to remove an arbitrator for failure to
discharge these duties:

(1) When a person is approached in connection with his possible
appointment as an arbitrator, he shall disclose any circumstances likely to give
rise to justifiable doubts as to his impartiality or independence. An arbitrator,
from the time of his appointment and throughout the arbitral proceedings,
shall without delay disclose any such circumstances to the parties unless they
have already been informed of them by him.

(2) An arbitrator may be challenged only if circumstances exist that give
rise to justifiable doubts as to his impartiality or independence, or if he does
not possess qualifications agreed to by the parties. A party may challenge an
arbitrator appointed by him, or in whose appointment he has participated, only
for reasons of which he becomes aware after the appointment has been made.”

37 Model Law, art 12.
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The wording ‘justifiable doubts as to his impartiality or independence’ is a familiar
phrase, some variation of which appears in the vast majority of national arbitration
acts as well as in rules of most arbitral institutions.*® Another common thread is the
timeframe involved: under the Model Law and other international legislation and
rules, the obligation for impartiality and independence pervades the entirety of the
arbitral process and applies even before the reference begins.?” Many commentaries
have focused on the definition and scope of these terms, but our own working
understanding should convey the meaning:

Impartiality is the lack of a prejudicial favouring of one side’s cause over
another. To act impartially is to deal with the reference fairly and to be
influenced only by appropriate factors, such as relevant argument and
evidence.

Independence is less a state of mind, but more an observable fact of
relationships. It concerns the connections, direct or indirect, between the
arbitrator and either party or legal representatives or third parties who may
be affected by the outcome of the reference.

With a significant proportion of arbitrations occurring in an institutional
framework, the rules of the major institutions are well known, simultaneously
reflecting, and informing norms of international arbitral practice. One of the
most prominent arbitral forums is the London Court of International Arbitration
(LCIA). Article S of the LCIA Rules states, ‘arbitrators shall be and remain at all
times impartial and independent of the parties; and none shall act in the arbitration
as advocate for or authorised representative of any party...>*" The sanction for
breach of that duty lies under Article 10 (1)(iii), which provides that “The LCIA
Court may revoke an arbitrator’s appointment ... [if ] circumstances exist that give
rise to justifiable doubts as to that arbitrator’s impartiality or independence’

Another major arbitral institution, headquartered in Paris, the ICC, decrees
in Article 11 of its Rules that ‘every arbitrator must be and remain impartial
and independent of the parties involved in the arbitration® Of note is the
consistent insistence of both impartiality and independence. CIETAC,*

3 Eg Arbitration Act 1996 (UK) s 24(1) Art 10(1) LCIA Rules 2020, Art 14(1) SIAC 2016 Rules,
Art 11(4) of the Administered Arbitration Rules 2018 of the HKIAC as well as many of the
national jurisdictions which have adopted UNICTRAL or some variant thereof.

3 Model Law, art 12.

4 London Court of International Arbitration, “The LCIA Arbitration Rules’ (effective 1 October

2020) <https://www.lcia.org/media/download.aspx?Mediald=837> accessed 21 June 2023.

International Chamber of Commerce, ‘Rules of the ICC International Court of Arbitration’

(effective 1 January 2021) <https://iccwbo.org/dispute-resolution/dispute-resolution-services/

arbitration/rules-procedure/2021-arbitration-rules/> accessed 21 June 2023.

China International Economic and Trade Arbitration Commission, ‘CIETAC Arbitration Rules’

(effective 1st January 2015) art 13.1 <hetp://www.cietac.org/Uploads/201902/5¢6148b100105.

pdf> accessed 21 June 2023.
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SIAC,*® the International Centre for Dispute Resolution (ICDR),* and HKIAC®
all contain very similar provisions in their arbitral rules, to the effect that an
arbitrator’s appointment may be challenged if circumstances exist that give rise to
justifiable doubts as to the arbitrator’s impartiality o7 independence. One might
reasonably conclude that for independence to consistently appear in the Model
Law and in the rules of all the major institutions, it must be virtually an essential
quality of an arbitrator.

III. Independence in England, Wales and Northern Ireland

One would anticipate that up-and-coming jurisdictions might feel confident
looking to England for one of the most essential aspects of international arbitration:
the neutrality and impartiality of the local legal system and the structure of the
legal profession. However, we suggest that the Model Law leads the 1996 Act
with respect to this key aspect of international arbitration. Notwithstanding
near universal international norms requiring that arbitrators be both impartial
and independent, so ubiquitous that one might consider them fundamental to
arbitration, the 1996 Act consciously dispensed with the requirement for arbitrator
independence and England and Wales* appear ready to remain among a miniscule
minority of jurisdictions if the recommendations of the Law Commission are

followed.

That being the case, what is the significance of independence when impartiality is
already required? One English judge, when considering the concepts of impartiality
and independence, dismissed it as ‘a difference without distinction’# Prior to the

# Singapore International Arbitration Centre, ‘STAC Rules” (6th edn, effective 1 August 2016)
art 141  <https://siac.org.sg/wp-content/uploads/2022/06/SIAC-Rules-2016-English_28-
Feb-2017.pdf> accessed 21 June 2023.

International Centre for Dispute Resolution, ‘International Dispute Resolution Procedures

(Including Mediation and Arbitration Rules)’ (effective 1 March 2021) art 14.1 <hteps://www.

adr.org/sites/default/files/ICDR_Rules_1.pdf> accessed 21 June 2023.

* Hong Kong International Arbitration Centre, 2018 HKIAC Administered Arbitration Rules’

(effective 1 November 2018) art 11.6.

As the Law Commission of England and Wales, it is not permitted to make recommendations to

Northern Ireland, but Northern Ireland is bound by the 1996 Act and the Law Commission has

expressed hope that the Government will consider implementing its recommendations in Northern

Ireland. See Law Commission of England and Wales (n 4) paras [1.9-1.11]. As a Bar Library

jurisdiction, the argument for Northern Ireland to eschew imposing a duty of independence on

arbitrators is no more compelling than it is in Scotland and Ireland, both of which part company
with England and Wales in this essential issue of arbitrator independence.

7 Morison J in ASM Shipping Ltd of India v TTMI Ltd of England [2005] EWHC 2238 (Comm)
[14]. It should be noted that Morison J was referring to 7AS 98 Celtic Plc v UEFA Decision
of ICAS: 2 October 1998, a decision of the International Council of Arbitration for Sport. It
could be that his quip was commenting upon the understanding of that body, and its Code of
2004 (International Council of Arbitration for Sport & Court of Arbitration for Sport, ‘Code
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introduction of the 1996 Act, a series of parliamentary reports were compiled to
assess what form a new arbitration bill should take. In its Report of June 1989, the
Departmental Advisory Committee on Arbitration Law (“DAC”) recommended
against the adoption of the UNCITRAL Model Law. A Report on the Arbitration
Bill in 1996 addressed the questions of arbitrator impartiality and independence
and concluded:

The [UNCITRAL] Model Law (Article 12) specified justifiable doubts as
to the independence (as well as impartiality) of an arbitrator as grounds for
his removal. We have also considered this carefully, but despite efforts to
do so, no-one has persuaded us that, on consensual arbitrations, that this is
either required or desirable. It seems to us that lack of independence, unless
it gives rise to justifiable doubts about the impartiality of the arbitrator, is
of no significance. ... We do not follow what is meant to be covered by a
lack of independence which does not lead to the appearance of partiality.
Furthermore, the inclusion of independence would give rise to endless
arguments, as it has, for example, in Sweden and the United States where
almost any connection (however remote) has been put forward to challenge
the ‘independence’ of an arbitrator. For example, it is often the case that one
member of a barristers’ chambers appears as counsel before an arbitrator who
comes from the same chambers. Is that to be regarded, without more, as a
lack of independence justifying the removal of the arbitrator? We are quite
certain that this would not be the case in English law.*

This approach was unusual at the time and is even more out of step with
international norms today. The DAC clearly thought there was a meaningful
difference between the two terms - independence and impartiality — especially in the
context of challenge to an arbitrator’s appointment. The table below lists a selection
of jurisdictions with some shared legal history and culture - they are a selection of
common law,” fused profession and referral bar jurisdictions — and compares their
national arbitration laws concerning arbitrator impartiality and independence. All
of them would have had the opportunity to follow England, Wales, and Northern
Ireland in dropping the Article 12 requirement for independence, yet of these
jurisdictions, only Jersey, in 1998 and Guernsey, in 2016 chose to adopt the English
model and dispense with independence:

of Sports-Related Arbitration” (2004) <hteps://www.tas-cas.org/fileadmin/user_upload/CAS_
Code_2004_internet_.pdf> accessed 21 June 2023), which mentioned only the concept of
independence but not of impartiality. Morison J’s judgment does not clarify this point.
Departmental Advisory Committee on Arbitration (n 7) paras 101-102.
Scotland and Guernsey are hybrid systems incorporating some aspects of common law and some
aspects of civil law.
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o L Referral Require Require
?

Jurisdiction Legislation bar Chambers: impartiality? | independence?

Ireland Arbitration Act Yes | Library system yes yes
2010

Scotland Arbitration Yes Stables yes yes
(Scotland) Act
2010

Australia International Yes Chambers yes yes
Arbitration Act
1974

South Africa | International Yes | Chambers yes yes
Arbitration Act,
2017

New Zealand | Arbitration Act Yes | Chambers yes yes
1996

Guernsey Arbitration No | Law firms yes no
(Guernsey) Law
2016

Jersey Arbitration No Law firms yes no
(Jersey) Law 1998

British Arbitration Act No | Law firms yes yes

Virgin 2013

Islands

Hong Kong | Hong Kong Yes | Chambers yes yes
Arbitration
Ordinance, Cap
609 (effective
1 June 2011)

England, Arbitration Act Yes | Mostly chambers, yes no

Wales and 1996 Library in

Northern Northern Ireland

Ireland

One could add Canada to the list, where all but two provinces incorporate the
Model Law in schedules to their international arbitration acts. Looking at the
table, only the two small island jurisdictions in the Channel Islands, with their own
tightly knit legal communities that are, in turn, closely affiliated with the English
legal system, have followed England’s lead. Their legislative choices not to include
independence as an essential characteristic for every arbitrator may be the result of
concern their systems might grind to a halt as local lawyers are frozen out of arbitral
work.>® The fact that all other comparable jurisdictions have chosen to include
independence is of significance, we suggest, perhaps a manifestation of the ‘wisdom
of the crowd.

> A concern we argue is misplaced, as parties could consent to dependence by agreeing a waiver, but
only if empowered with such knowledge through disclosure.
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The UK parliamentary drafters placed,” and the subsequent Law Commission
reviewers continue to place’” considerable weight upon the contents of the 1996
DAC report. It constituted the intellectual basis for the 1996 Act’s heterodox take
on independence and is still cited today as the reason why this aspect of the law
should remain unamended. With such a corpus of institutional rules and national
legislation insisting on independence as a fundamental quality for arbitrators,
what are the underlying concerns that led to the DAC stubbornly insisting that
impartiality is all that matters? If we are to take the DAC reasoning at face value,
the concerns seem to be related to:

(i) how the concept would work in the context of barristers’ chambers;
(ii) fears of the imposition of disproportionate disclosure duties on arbitrators;
and
(iii) spurious challenges to arbitral appointments.

We address each concern hereafter.

A. Barristers’ Chambers

The rejection of independence as a requirement in the 1996 Act was largely
attributable to the chambers model of England and Wales. While England spread
the common law across the world, a similar proliferation of an independent referral
bar operating from sets of chambers was less popular. Issues concerning chambers
and conflicts of interest have been addressed by case law, decided since the DAC’s
1996 report.

The English High Court considered some of these issues in Laker Airways Inc v
FLS Aerospace Limited.>® The issue, arising from an IATA> reference, was whether
an arbitrator and counsel practising from the same set of chambers could, on its
own, demonstrate apparent bias and therefore a lack of impartiality, thus triggering
the removal of the arbitrator under section 24 of the 1996 Act. The moving party
was an American company, but it was not represented at the hearing and no
submissions were delivered on its behalf. Only the Respondent, with additional
submissions from the Bar Council, argued its case. Rix ] distilled three principles
from the jurisprudence:

First, actual bias will of course always disqualify a person from sitting in
judgment. Even in the absence of actual bias, however, the importance of
public confidence in the administration of justice is such that even the
appearance of bias will disqualify.

' See egHC Deb 17 January 1997, vol 388, cols 394-395.
52 Law Commission of England and Wales (n 4) para 1.31.
% [2000] 1 WLR 113

> International Air Transport Association.
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the second rule is that no one must be judge in his own cause (nemo judex
in sua causa).” That rule covers any situation where a judge is a party to the
case or has a pecuniary or proprietary interest in it or, as in the very unusual
circumstances of Pinocher (No 2),° is so closely connected with a party to the
proceedings that he may be said to be acting in his own cause. In such a case
disqualification is automatic and there is no question of investigating whether
there is a likelihood or even suspicion of bias.

Thirdly, and either another aspect of apparent bias or the principle which is
properly called apparent bias, there is the rule for which R v Gough* is the
modern authority, namely that a judge is disqualified if there is a real danger
that he is biased.’®

The judge dismissed the application having been persuaded the conflation of
chambers with a ‘US law practice’ was erroneous and not reflective of reality and
would not give rise to an appearance of bias. Rix ] noted:

... barristers are all self-employed. This is not a mere matter of form. On the
contrary, practising barristers are prohibited by the rules of their profession
from entering partnerships or accepting employment precisely in order
to maintain the position where they can appear against or in front of one
another.”’

The judge was seemingly also persuaded by the public policy ramifications,
advanced by the Bar Council, that the public interest would be harmed by a
considerable reduction in the pool of specialist barristers.*

The summary reports® of arbitral institutions can also assist in understanding the
resistance of England and Wales to the otherwise near unanimous requirement that
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This principle originated in the case of Dimes v Proprietors of the Grand Junction Canal (1852) 3 HL
Cas 759. In Dimes, Lord Cottenham LC, owned a substantial number of shares in the defendant
company. He sat on the appeal from the High Court, which affirmed the carlier decision in favour
of the defendant company in which he had a financial interest. The case reached the House of
Lords, where the court held that Lord Cottenham LC should be disqualified since ‘no man should
be ajudge in his own cause’ (1952) 3 HL Cas 759, 793.

R v Bow Streer Metropolitan Stipendiary Magistrate; ex p Pinochet Ugarte (No 2) [1999] 1 All ER
S77.

[1993] 2 All ER 724.

Laker Airways (n 53) 117-118 [references added by these authors].

ibid 123.

ibid.

One distinctive feature of arbitration is confidentiality. Some institutions publish redacted
summaries of their arbitral awards from time to time, however such publications are sporadic and
low in number. See for example London Court of International Arbitration ‘LCIA Challenge
Decision Database’ <https://www.lcia.org/challenge-decision-database.aspx> accessed 12
January 2023.
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arbitrators must be independent. For example, in the LCIA Reference No. 81116,
a challenge to an arbitrator was brought on the basis of chambers colleagues
having previously represented parties adverse to the applicant. The arbitrator was
challenged on grounds of lack of impartiality and independence and for failure
to disclose those relevant facts. It was argued that a set of chambers ‘is not to be
regarded as a group of barristers acting as independent practitioners and so, for
conflict purposes, it is not only the matters which [the co-arbitrator] is engaged
on which are relevant but also those of the other members of his Chambers.®
The argument that chambers should be subject to a novel ‘collaborative venture
test’ to apply only in conflict cases, was rejected as contrary to both domestic and
international jurisprudence, and the application was dismissed. That position
has unsurprisingly been embraced and promoted by the English arbitration bar.
The Bar Council promotional material emphatically states ‘barristers in the same
chambers are fully independent of each other ... 2%

While the jurisprudence may be settled, one must appreciate the residual unease
foreign parties might feel when dealing with counsel and arbitrators from the same
chambers. There is something to the argument that this is not simply a matter
of strict legal definitions. In practice, chambers exist in a hybrid space between
partnerships and a collection of sole practitioners. It is true they each have an
independent practice and have only an indirect interest in the financial success of
their co-tenants. Each client is in an indirect relationship (via a solicitor) with the
barrister instructed. These distinctive features of the chambers system are partially
undermined by the ever-increasing corporatisation of chambers. Chambers
frequently market themselves as a group. Many chambers organise public seminars
with talks delivered by their tenants. Such quasi-marketing practice has seemingly
been accelerated by the pandemic. This is not a novel practice: commentators
have for years noted the direction of travel.”® The Bar of England and Wales is
understandably eager to promote their members, and to effectively do so within
an increasingly liberalised legal services market. There remains however a tension
arising from the distinctive features of the chambers system, developed over
centuries primarily to deal with domestic litigation, when facing the competing,
and sometimes opposing, considerations of commercial international arbitration.

An ICSID® investment arbitration reference, Hrvatska Elektroprivreda v The
Republic of Slovenia® addressed similar issues of a foreign party being faced

¢ Decision Rendered 1 June 2012 <hteps://www.lcia.org//media/download.aspx ?Mediald=630>
accessed 21 June 2023.

% ibid [45].

International Arbitration Brochure Digital 2022, publication of the Bar Council — https://www.

barcouncil.org.uk/resource/international-arbitration-brochure-digital-2022.heml.

See John Kendall, ‘Barristers, Independence and Disclosure” (1992) 8 Arbitration International

287.

International Centre for Settlement of Investment Disputes.

¢ ICSID Case No. ARB/05/24.
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with the culture shock of the chambers system. Hrvatska was a Croatian energy
company, represented by an US law firm, and the other party, Slovenia, instructed
English solicitors and counsel. The reference was conducted under ISCID rules,
and the hearing was to take place in Paris. A short time before the substantive
hearing, solicitors for Slovenia disclosed to the applicant and tribunal the identity
of their counsel. This barrister turned out to be a member of the same chambers as
the President of the Tribunal.*® Hrvatska objected, arguing in correspondence:

For the Claimant who, like many throughout the world, is entirely unfamiliar
with the English legal system, the fact that the President of the Tribunal, who
will preside over an important hearing scheduled to start in less than a week,
and counsel for the Respondent are members of the same ‘Chambers, is a
matter of great concern and a circumstance which could cast an unwanted
‘cloud over these proceedings. [Hrvatska’s] concerns are understandable,
especially in this commercial age in which Barristers Chambers publish
promotional material lauding the capabilities of its members collectively.”’

Hrvatska, in a subsequent letter, continued:

We understand that the Respondent and its London-based legal team believe
that a reasonable third person should have no justifiable concerns about the
fact that the President of the Tribunal and a lawyer for the Respondent are
both members of Essex Court Chambers or that the announcement of Mr.
Mildon’s participation was made by the Respondent and its legal team on the
eve of the hearing. But the community of participants in ICSID arbitrations
is much broader than the English bar, and what may not, apparently, be cause
for concern in London may well be viewed very differently by a reasonable
third person from Africa, Argentina, or Zagreb, Croatia.”

The respondent explained during oral submissions that no early disclosure was made
as they did not consider the relationship to be relevant as they believed it raised
no basis for an objection.”" The application was unusual as it was not a challenge
against an arbitrator, but one party seeking to debar the other from their choice
of counsel. The court acceded to the application as it considered the proceedings
could be tainted by justifiable doubts as to impartiality or independence of any
member of the Tribunal. They ruled that:

@ The president was not even a full tenant, but a ‘door tenant’ at this set: Hrvatska Elektroprivreda

v The Republic of Slovenia (ICSID Case No. ARB/05/24), Tribunal’s Ruling regarding the
participation of David Mildon QC in further stages of the proceedings (delivered 6 May 2008)
(3].

@ ibid [7].

7 ibid [10].

7t ibid [11].
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[t]he Tribunal does not believe there is a hard-and-fast rule to the effect
that barristers from the same Chambers are always precluded from being
involved as, respectively, counsel and arbitrator in the same case. Equally,
however, there is no absolute rule to opposite effect. The justifiability of an
apprehension of partiality depends on all relevant circumstances.”

The court considered in these circumstances, with parties from disparate legal
cultures, that an arbitrator and counsel appearing from the same chambers conld
give rise to the appearance of bias.

In such an international area of practice, where seats, curial law, arbitrators,
representatives, and parties can come from any jurisdiction and any legal tradition,
the plea can sometimes appear like a special dispensation for chambers. By contrast,
the Law Libraries in Dublin and Cork and the Bar Library in Belfast provide a
different model for a referral bar. The profession-wide scale of these organisations
(around 600 members in Northern Ireland” and 2,150 in Ireland’™) ensures a
greater degree of independence as between counsel and arbitrators than is the case
under a chambers system, with multiple chambers in competition with each other
for work.

Still, the law library system presents the same physical dilemma for barristers as
does the chambers system. In some respects, it is more challenging. Members of a
law library share the library and they may even share a single table or desk. These
barristers are as fiercely independent as English barristers in chambers, yet the Irish
Arbitration Act 2010 does not consider it redundant to require that they must be
independent of parties and their counsel as a requirement for service as arbitrator.

Uniquely in the legal world, library systems do not just provide independence,
but also provide a strong appearance of independence. This system can make more
ready sense to foreign parties than the chambers model and a law that discounts
the importance of independence in the setting of arbitration. To put it another
way, one might struggle to envisage a serious challenge grounded on lack of
independence where an arbitrator and counsel are both members of the Law
Library. Nonetheless, Irish arbitration law also requires that they be independent
of each other. Perceptions matter in the administration of justice and therefore
confidence in the fairness of the process is critical to the perceived legitimacy
amongst its participants. The concept is emphatically encapsulated in the following
quote from Lord Hewart CJ: “There is no doubt, as has been said in a long line of
cases, that it is not merely of some importance, but of fundamental importance,
that justice should both be done and be manifestly seen to be done’

72 ibid at [31].

73 The Bar of Northern Ireland, ‘About the Bar’ (2023) <https://www.barofni.com/page/the-bar-of-
northern-ireland> accessed 21 June 2023.

7% 'The Bar of Ireland, ‘About’ (2023) <https://www.lawlibrary.ie/about/> accessed 21 June 2023.

> R Sussex Justices, ex parte McCarthy [1924] 1 KB 256,259 (Lord Hewart CJ).
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B. Disclosure
i. The Position in Ireland

Ireland’s arbitral statutory regime includes an explicit duty of disclosure, contained
in Article 12(1) of UNCITRAL Model Law.”® The duty commences: “When
a person is approached in connection with his possible appointment as an
arbitrator ... and persists as a continuing duty throughout the life of the arbitration.
The contents of that disclosure include anything likely to give rise to justifiable
doubts as to the arbitrator’s impartiality or independence. If the reference is being
conducted under the UNCITRAL rules, a model disclosure statement is suggested
in the annex.”

The Irish High Court has yet to rule on the issue of non-disclosure under the 2010
Act. Despite the absence of specific Irish jurisprudence on this point, international
case law from other UNCITRAL jurisdictions will be instructive. Both the
LCIA” and the ICC” contain provisions in their rules that arbitrators must
disclose any facts that may give rise to justifiable doubts as to their impartiality or
independence. The Irish and the international norms are effectively one and the
same on the question of disclosure and independence.

The standard of disclosure is an objective one. The Model Law requires that
arbitrators disclose matters that could give rise to justifiable doubts. The drafting
implies an objective observer/‘reasonable man’ type standard, which has been
confirmed in case law from other Model Law jurisdictions.*

The objective test is less of a burden on those doing the disclosing than a subjective
test. The UNICTRAL approach can be contrasted with the rules of the LCIA that
employ a more subjective test; ‘likely to give rise in the mind of any party to any

76 Text ton 37.
77 See UN, ‘UNCITRAL Arbitration Rules (2021)} ‘Model statements of independence pursuant to
article 11 of the Rules, 30-31: T am impartial and independent of each of the parties and intend
to remain so. Attached is a statement made pursuant to article 11 of the UNCITRAL Arbitration
Rules of (a) my past and present professional, business and other relationships with the parties
and (b) any other relevant circumstances. [Include statement.] I confirm that those circumstances
do not affect my independence and impartiality. I shall promptly notify the parties and the other
arbitrators of any such further relationships or circumstances that m ay subsequently come to my
attention during this arbitration’
LCIA (n 40) art 5.4: “... the candidate shall sign a written declaration stating: (i) whether there are
any circumstances currently known to the candidate which are likely to give rise in the mind of any
party to any justifiable doubts as to his or her impartiality or independence’
ICC (n41) 11: ‘Before appointment or confirmation, a prospective arbitrator shall sign a statement
of acceptance, availability, impartiality and independence. The prospective arbitrator shall disclose
in writing to the Secretariat any facts or circumstances which might be of such a nature as to call
into question the arbitrator’s independence in the eyes of the parties, as well as any circumstances
that could give rise to reasonable doubts as to the arbitrator’s impartiality.
8 UN, ‘UNCITRAL 2012 Digest of Case Law on the Model Law on International Commercial
Arbitration’ (2012) 64-67
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justifiable doubts as to his or her impartiality or independence’® The ICC also
specifies a subjective test for disclosure. The rationale is explained in the ICC notes
to parties:

The parties have a legitimate interest in being fully informed of all facts
or circumstances that may be relevant in their view to be satisfied that an
arbitrator or prospective arbitrator is and remains independent and impartial
or, if the parties so wish, to explore the matter further and/or take the
initiatives contemplated by the Rules.**

Due to the international nature of these arbitrations, with parties and arbitrators
often coming from different legal cultures, an emphasis is placed on prospective
arbitrators to make ‘a special effort to consider the facts and circumstances
as the parties might view and construe them’ Indeed, the aforementioned
case of Hrvatska neatly illustrated this very point. The aim of this approach can
be encapsulated in the advice that, ‘Any doubt must be resolved in favour of

disclosure.’®*

ii. The position in England, Wales and Northern Ireland

No explicit duty of disclosure appears in the 1996 Act. The existence of such a
duty has only recently been affirmed in a decision of the Supreme Court of the
United Kingdom in Halliburton v Chubb.* This long-awaited judgment addressed
several important and overlapping issues concerning international arbitrations
under the 1996 Act. The appeal was the result of an application to the High
Court, under section 24(1)(a) of the 1996 Act, to remove an arbitrator on the
ground that circumstances existed that gave rise to justifiable doubts about his
lack of impartiality. The dispute arose from the Deepwater Horizon disaster in the
Gulf of Mexico in 2010, where Halliburton provided various services to BP, the
lessee of the rig. There was an explosion and resulting oil spill which led to several
parties, including Halliburton, being sued. Halliburton had in place a Bermuda
Form insurance policy with Chubb. Halliburton had settled claims against it and
then sought indemnity against Chubb. Chubb declined to pay out, arguing the

settlements Halliburton had reached with various parties were too generous.

8t LCIA (n 40) art 5.5 (emphasis added).

82 ICC, ‘Note to Parties and Arbitral Tribunals on the conduct of the Arbitration under the ICC
Rules of Arbitration’ (1 January 2021), para 24 <https://iccwbo.org/wp-content/uploads/
sites/3/2020/12/icc-note-to-parties-and-arbitral-tribunals-on-the-conduct-of-arbitration-
english-2021.pdf> accessed 22 June 2023.

% Stephen Bond, “The Selection of ICC Arbitrators and the Requirement of Independence’ (1988)
4(4) Arbitration International 300, 305.

8 ICC (n 82) para 25.

8 Halliburton (n 3).
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The parties turned to arbitration as per the terms of the policy. The arbitrator whom
Halliburton was challenging was the chair of the panel, Mr Kenneth Rokison QC.
His appointment was made following an application to the High Court, per the
terms of their agreement in a situation where the two party-appointed arbitrators
failed to agree on a candidate. Following appointment, but unbeknownst to
Halliburton, Mr Rokison QC accepted instructions in two other Deepwater
Horizon related references, one of which involved Chubb. Halliburton later learned
of these parallel arbitrations and complained that as Mr Rokison QC had failed
to disclose his appointment in two other arbitrations that arose out of the same
subject matter, Chubb obtained an unfair advantage from such an arrangement,
and his failure to disclose these appointments gave rise to justifiable doubts as to his
impartiality. The allegation was of apparent bias (to be distinguished from actual
bias, see Laker above), the test for which is materially consonant with the statutory
formulation under section 24 of the 1996 Act. Apparent bias can be established
if ‘a fair minded and informed observer (‘FMIQ’), having considered the facts,
would conclude that there was a real possibility that the tribunal was biased’” — per
Lord Hope in Porter v Magill.* As to the qualities of the fair minded and informed
observer, Lord Hope, again, explained in Helow v Secretary of State for the Home
Department:*’

... fair-minded is the sort of person who always reserves judgment on every
point until she has seen and fully understood both sides of the argument. She
is not unduly sensitive or suspicious ... Her approach must not be confused
with that of the person who has brought the complaint ... But she is not
complacent either. She knows that fairness requires that a judge must be, and
must be seen to be, unbiased. She knows that judges, like anybody else, have
their weaknesses. She will not shrink from the conclusion, if it can be justified
objectively, that things that they have said or done or associations that they
have formed may make it difficult for them to judge the case before them
impartially ... she will take the trouble to inform herself on all matters that are
relevant. She is the sort of person who takes the trouble to read the text of an
article as well as the headlines. She is able to put whatever she has read or seen
into its overall social, political or geographical context. She is fair-minded, so
she will appreciate that the context forms an important part of the material
which she must consider before passing judgment.®

For a truly authoritative and exhaustive disquisition on the hypothetical FMIO,
as well as its forensic application, see the case of Ryan v HSBC® That case,

% [2002] AC 357, [103].

¥ [2008] UKHL 62.

8 ibid [1-2].

% Ryan and another v HSBC UK Bank plc and another [2023] EWHC 90 (Ch). This decision of the
English High Court concerned an application of the FMIO test in a judicial context. Hugh Sims
KC, sitting as a Deputy High Court Judge, adjudicated on a recusal application of a Circuit Judge
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however, post-dated Halliburton, and the Supreme Court did not feel the need to
exhaustively address the features of the FMIO. In Halliburton, submissions were
made that arbitration called for a slightly modified approach to the purely judicial
context. It was argued the FMIO should take into consideration the particular
characteristics of arbitration when exercising his judgment. In Halliburton, one of
the interveners, the LCIA, argued that of the various distinguishing features, the
court ought to particularly consider the fact that (1) arbitrators are nominated by
parties and have a direct financial interest in being nominated; (2) arbitrations are
private and confidential; and (3) arbitration awards are subjected to more limited
powers of review.

The judgment addressed several issues beyond the scope of this article — such as the
compatibility of disclosure with duties of confidentiality and the extent to which
arbitrators could accept multiple appointments from one party in related references
without giving rise to justifiable doubts as to their impartiality. Halliburton lost the
appeal as at the time of hearing” the law was not clear that a duty of disclosure
existed under English law and the sequence of the references would not have given
rise to concerns about unfairness.” For our purposes, the passages of the judgment
around disclosure helped clarify the law, at least to an extent. The Court held that
failure to make disclosure of the other arbitrations may or may not amount to
apparent bias, ‘it may in certain circumstances amount to apparent bias’’*

The court held that an implied duty of disclosure existed in English law as a logical
corollary of the statutory duty ‘to act fairly and impartially as between the parties’
contained in section 33 of the 1996 Act.”* Lord Hodge endorsed the formulation
of the Court of Appeal that:

... the present position under English law to be that disclosure should be given
of facts and circumstances known to the arbitrator which, in the language of
section 24 of the Act, would or might give rise to justifiable doubts as to his
impartiality.*

in the substantive dispute concerning a derivative claim against HSBC. Without going into the
case specific facts, the reason for the recusal application is notable: the Ryans discovered, through
their own investigatory work, that the Judge had an indirect business interest with HSBC. In his
judgement, Mr Sims KC identified fourteen distinct characteristics of the FMIO that could be
discerned from an exhaustive review of the caselaw. In the event, the Judge found the FMIO would
believe there was a real possibility that the original judge was biased, and he reached that conclusion
on the individual and cumulative evidence of the Judge’s family business relationships, his reaction
when challenged by the aggrieved party, as well as his conduct of the process as a whole.

0 Halliburton (n 3) [121].

o1 ibid [149].

2 ibid [118].

% ibid [76].

ot ibid [74].
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The precise contours of that duty were left unresolved. For instance, Lord Hodge
declined to prescribe guidelines as to whether an arbitrator need make enquiries in
preparation for disclosure or whether he could rely on what he already knew.”

Halliburton v Chubb sprung from an ad hoc arbitral reference, however a great many
arbitrations are conducted in London under the rules of arbitral institutions, and
those explicitly include a duty to disclose facts which may lead to justifiable doubts
as to the arbitrator’s independence as well as his impartiality. Such a widespread
practice, that seems to work well, is surely a strong argument in favour of the 1996
Act including a similar duty.*®

C. Spurious Challenges to Arbitral Appointments

Two important material developments occurred after the DAC published its report
in February 1996 and before the decision in Halliburton. Firstly, the common
law has developed and addressed some of the low hanging fruit in several cases.
For example, the Court of Appeal in Locabail (UK) Limited v Bayfield Properties
Limited” addressed a conjoined permission to appeal five cases which all turned on
the same issue of disqualification of judges on the grounds of bias. Declining to give
concrete examples of situations or relationships which would or would notlead to a
presumption of bias, the court did rule out some innocuous examples:

It would be dangerous and futile to attempt to define or list the factors which
may or may not give rise to a real danger of bias. Everything will depend
on the facts, which may include the nature of the issue to be decided. We
cannot, however, conceive of circumstances in which an objection could be
soundly based on the religion, ethnic or national origin, gender, age, class,
means or sexual orientation of the judge. Nor, at any rate ordinarily, could
an objection be soundly based on the judge’s social or educational or service
or employment background or history, nor that of any member of the judge’s
family; or previous political associations; or membership of social or sporting
or charitable bodies; or Masonic associations; or previous judicial decisions;
or extra-curricular utterances ... or previous receipt of instructions to act for
or against any party, solicitor or advocate engaged in a case before him; or
membership of the same Inn, circuit, local Law Society or chambers.”®

% ibid [107].

% The Law Commission of England and Wales has, indeed, recommended that the 1996 Act be
amended to impose a duty of disclosure on arbitrators applicable under English law. The precise
scope of that duty is yet to be formulated and, without a concomitant duty of independence, it is
difficult to predict how the scope of the duty to disclose will be framed.

7 Locabail (UK) Ltd v Bayfield Properties Ltd & Anor [2000] QB 451. Sce also, eg ex p Pinochet
(n57).

% Locabail (n 98) [25].
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That passage rules out membership of chambers, in and of itself, as a ground for
finding of a real danger of bias. What it does not do is rule out membership of the
same chambers as being one factor, amongst several, which can be considered as
part of the totality of the facts when deciding issues of bias. It may be relevant in
some circumstances, but it cannot support a challenge to the appointment of an
arbitrator without more.

Secondly, the International Bar Association published in 2004 its Guidelines on
Conflicts of Interest in International Arbitration (the “IBA Guidelines”), which
were updated in 2014.”” They are considered international best practice, without
having the force of law.!® In Part One, the document sets out general principles
(including independence, disclosure, waiver etc.) that underlie the guidelines. Part
Two provides an intuitive chromatic list of practical examples where conflicts of
interest are more or less likely to arise. There is a non-waivable red list, a waivable red
list, an orange list, and a green list. The red lists and green list are self-explanatory.
The red list focuses primarily on financial interests. The green list resembles the
Locabail prescription quoted above.'”!

However, membership of chambers is included by the IBA in the orange list, “The
arbitrator and another arbitrator, or the counsel for one of the parties, are members

of the same barristers’ chambers.!*

The significance of the orange list is it covers
situations where the existence of such a relationship 7ay give rise to doubts as to
impartiality or independence, but crucially it will depend on the specific facts of
the case. These are situations where the arbitrator is under a duty to disclose, and
parties will be presumed to have consented unless they object within 30 days of

such disclosure. The rationale is explained as thus:

... disclosure does not imply the existence of a conflict of interest; nor
should it by itself result either in a disqualification of the arbitrator, or in a
presumption regarding disqualification. The purpose of the disclosure is
to inform the parties of a situation that they may wish to explore further
in order to determine whether objectively — that is, from the point of view
of a reasonable third person having knowledge of the relevant facts and
circumstances — there are justifiable doubts as to the arbitrator’s impartiality
or independence.'®

One might characterise the aforementioned explanation as a practical example of

one of the core tenets of arbitration — namely the promotion of party autonomy.
?  International Bar Association, IBA Guidelines on Conflicts of Interest in International Arbitration
(adopted 23 October 2014) <https://www.ibanet.org/MediaHandler?id=c2feSe72-eb14-4bba-
b10d-d33dafee8918> accessed 22 June 2023.

Although the IBA Guidelines have been incorporated into Indian Law: Arbitration and
Conciliation Act 1996 (IND) schs 5 & 7.

101 Text ton 99.

12 1BA (n 101) 23.

105 ibid 18.
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In summary, membership of barristers’ chambers does not automatically give
rise to any automatic conflicts of interest dangers, although it will always depend
on the particular facts of the case and the reasonable expectations of the parties.
Disclosure is now definitely required in English seated ad hoc arbitrations under
the 1996 Act. The common law, aided and assisted by the IBA Guidelines, now
acts as a control mechanism against the DAC’s concerns regarding unreasonable
disclosure obligations and tactical challenges.

D. Timing is Important

Part of the problem in assessing the two approaches is the risk of comparing
apples and pears. The DAC only addressed the issue at the stage of challenge to an
arbitrator’s appointment. They seem not to have considered whether independence
may need to be addressed at an earlier stage in the process, for example, when the
arbitrator is approached with a view to appointment, as per Article 12 of the Model
Law. The Irish and international approach of including independence earlier, in the
initial disclosure stage or pre-appointment, reflects the purpose of early disclosure:
to empower the parties to make a fully informed choice of arbitrator. The English
focus, solely on challenge, engages only when a party believes something has gone
awry or the arbitrator lost the confidence of one party. If the parties are engaged
in an arbitration under institutional rules, this will already be standard practice as
section 24(2) of the 1996 Act requires parties to have exhausted the institutional
remedies before making an application to the court for removal.

We submit that the 1996 Act ought to be amended to — at least — include
independence as a waivable duty as part of disclosure, to apply from the moment the
arbitrator is approached with a view to appointment. Such an amendment would
align with international practice. The concept of waiving, following disclosure of
matters that may give rise to a danger of bias, was anointed with judicial approval in
Locabail." Whaiver applies equally to arbitral disclosure as it does judicial, in each
case consent would be granted by the parties, allowing the arbitration to continue
and debarring later challenge or recusal, unless further disclosure or investigation
revealed new connections that might give rise to concerns. In this regard the
Irish and international approach to independence and disclosure presents a more
attractive option for parties.

IV. The View from Around the World

Unlike national legal systems, arbitral seats compete for business in a global
market. With the accelerated advent of remote meetings, physical geography is not
necessarily the determining factor it once was. Perhaps too, historic reputation will

14 Locabail (n 98) [26].
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be of less importance in a world where UNCITRAL, or some modification thereof,
has been adopted by most seats. If arbitral seats could be likened to a product to be
advertised and sold, a customer survey of the demands of prospective customers
could provide valuable insight.

A. The View of the Broad International Legal Community Supports a Duty of
Independence

For the past 11 years, the law firm of Bryan Cave Leighton Paisner LLP has
conducted such surveys relating to issues affecting international arbitration. The
2022 survey topic was the pending reform of the 1996 Act in England and Wales.'*

The survey produced responses from 116 people to the primary questions posed by
the Law Commission and was described as follows:

The geographical regions in which our 116 respondents work include
Central and South America, North Africa, Western Europe, East and South
East Asia, Australasia, the Middle East, and the Caribbean, Eastern Europe
(including Russia and CIS), West and East Africa and North America. The
majority, 60%, of respondents were from a common law background. The
respondents were involved in disputes across a wide range of sectors including
construction and engineering, energy and natural resources, international
trade and commodities and maritime and shipping. 90% of respondents had
been involved in an arbitration seated in England, Wales or Northern Ireland
in the last 10 years. 45% in more than 10 cases. 88% of respondents had been
involved in an arbitration seated in another jurisdiction in the last 10 years.

Two general findings are interesting:

1. 83% had experience with English-scated arbitration. Of those 83%
with experience, 19% rated English-seated arbitration as much better;
26% rated it as a bit better; and 37% rated it as about the same as their
experience with arbitration seated in other jurisdictions.
2. 74% gave the Act a rating of 7 or better on a scale of 1 to 10.
Directly relevant to this article, the survey concluded that 84% of respondents'®
thought the Act should be amended to include an express duty of the tribunal to
be independent. England developed the concept of an independent referral bar as

19 Bryan Cave Leighton Paisner LLP, ‘Annual Arbitration Survey 2022: The Reform of the Arbitration
Act 1996, Evolution in a changing world” (18 November 2022) <https://www.paperturn-view.
com/uk/bryan-cave-leighton-paisner/arbitration-survey-20222pid=M;jg285339&v=1.1>
accessed 22 June 2023.

Unfortunately, the survey did not report how many, if any, of the respondents were barristers
practicing from chambers, as opposed to other professional settings.
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part of the common law legal system it introduced to the world through its empire
over centuries. Many former colonies have retained the dual bar, while others
have not. As noted, 60% of the respondents in the Bryan Cave 2022 survey are
from common law jurisdictions. It would be interesting to know how many of the
respondents who responded were barristers in chambers.

B. The English Position on Independence of Arbitrators is Internally Inconsistent

Neither the Supreme Court of the United Kingdom nor the Law Commission has
fully addressed, much less embraced, the benefits of an independent referral bar
as part of their analyses of the role independence should play in the international
arbitration law of England and Wales. As noted above, the independence of each
barrister or advocate operating in the independent referral bar setting is among the
most cherished and essential characteristics of that system.

There are, of course, significant differences between the role of the bar, whether
operating from a library or chambers setting, in relation to the courts of a specific
jurisdiction and the role of counsel in relation to arbitrators in international
arbitration. Nonetheless, the Law Commission’s continued reliance on the DAC’s
observations made more than a quarter century past is dubious. In addition to
ignoring the quarter century of experience during which the role of chambers in
supporting and marketing the services of its members has developed significantly,
it is hard to square this continued willingness to discount the importance of
independence at the time of selection of an arbitrator with the importance given to
the independence of the party-appointed arbitrator under English law.

As noted earlier, Section 33 of the 1996 Act has been interpreted by English
courts, including the Supreme Court, to impose on every party-nominated
arbitrator, a ‘duty to act independently and impartially ... owing no allegiance to
the party appointing them.'?” This principle was essential to the UKSC’s analysis in
Halliburton of the obligation of disclosure under English law under the 1996 Act.

If a party nominated arbitrator is obligated under English law to act ‘independently
and impartially’ owing no allegiance to the party appointing them, why doesn’t the
same obligation apply to every arbitrator serving under English law? Is it simply
because the relationship between a party nominated arbitrator and the party
(and counsel) who nominated that arbitrator is so obvious it cannot be ignored?

17 See Lord Hodge SCJ citing Popplewell J in Halliburton v Chubb [2020] UKSC 48 [63]:

Popplewell J correctly summarised the position in English law, and I would venture to say also
in Scots law, when he stated in his judgment (para 19):

[T]he duty to act independently and impartially involves arbitrators owing no allegiance to
the party appointing them. Once appointed they are entirely independent of their appointing
party and bound to conduct and decide the case fairly and impartially. They are not in any
sense ... a representative of the appointing party or in some way responsible for protecting or
promoting that party’s interests.
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Surely, that cannot be the reason for such a distinction. Is it a distinction based on
the concept of ‘accepting instructions’ such that the party nominated arbitrator is
released from the barrister’s obligation to take instructions in the performance of
her service as a party nominated arbitrator in international commercial arbitration?
Certainly, that cannot be the reason for requiring a barrister who is party nominated
to be independent but not requiring a barrister serving as chair to be independent.

This internal inconsistency should be sufficient to cause amendment of the 1996
Act to include the requirement that all arbitrators must be independent.

C. The Duty to Disclose Must be Tethered to a Duty of Independence

As noted above, the Law Commission has indicated that it believes a duty of
disclosure should be included in the amendments to the 1996 Act and that it is this
duty of disclosure that will help assure all arbitrators will not only be impartial but
also will be seen as neutral, as already required by section 33 of the 1996 Act and
prior English law.'”® But it is difficult to comprehend a meaningful duty to disclose
without a concomitant duty of independence.'” It is the existence of relationships
and circumstances that might cast doubt on the arbitrator’s independence that
makes disclosure of those relationships essential to assure the appearance of
impartiality. And in the world of international arbitration, it is the relationships
among counsel for parties and prospective arbitrators that is most fraught with
appearances that may cast legitimate doubt on the appearance of impartiality of
the arbitrator. In fact, The Law Commission made note that the IBA Guidelines
place issues of this sort into the ‘Orange’ category which may give rise to justifiable
doubts about the impartiality of the arbitrator.

The Law Commission proposes the following:

Given the variety of circumstances in which a duty of disclosure falls to be
fulfilled, we do not propose reform which is prescriptive in technical detail.
Rather, we propose codifying only the general duty. This also allows room
for the common law to grow as arbitral practice evolves, and for arbitral rules
to offer further particulars of how the general duty applies in specific factual
context of their own area of activity.'"°

108 See Law Commission of England and Wales (n 4) para 3.8.

19 Even in the setting of what are commonly referred to as ‘issue conflicts’ in the area of Investor-State
arbitration proceedings, a recent decision by the Permanent Court of Arbitration disqualified
an arbitrator based on an ‘issue’ conflict because he was partner in a law firm where one of his
partners had previously served as arbitrator in a different case and entered an Award on the precise
legal issue that would be presented to the challenged arbitrator. Thus, it was not bias based on the
arbitrator’s personal views as previously expressed but rather on the views of one of his law firm
colleagues. See Republic of Venezuela v Deutsche Lufthansa, PCA Case No. 2022-03: Decision on
the Challenge to Dr Wolfgang Peter (10 October 2022).

110" Law Commission of England and Wales (n 4) para 3.47.
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This would provide little guidance for ad hoc arbitration cases sited in England
where the arbitration agreement does not designate a specific set of arbitral rules
and the statute does not require the arbitrator to be independent.

The duty of arbitrators to make disclosures is already nearly universal. But the
scope of those disclosures remains challenging for arbitrators and courts. Typical
questionnaires used by arbitral forums will include questions such as the following
to elicit disclosure of potential relationships that might present justifiable concerns
about the independence of a potential arbitrator:

Have you represented any person against any party to the arbitration?

Have you had any professional or social relationship with counsel for any
party in this proceeding or the firms for which they work?

Have you had any professional or social relationship with any parties or
witnesses identified to date in this proceeding or the entities for which they
work?

Have you had any professional or social relationship of which you are aware
with any relative of any of the parties to this proceeding, or any relative of
counsel to this proceeding, or any of the witnesses identified to date in the
proceeding?

Have you, any member of your family, or any close social or business associate
ever served as an arbitrator in a proceeding in which any of the identified
witnesses or named individual parties gave testimony?

Have you, any member of your family, or any close social or business associate
been involved in the last five years in a dispute involving the subject matter
contained in the case which you are assigned?

Have you ever served as an expert witness or consultant to any party, attorney,
witness or other arbitrator identified in this case?

Have any of the party representatives, law firms or parties appeared before
you in past arbitration cases?

In the context of legal partnerships and similar forms of professional organization,
the duty to disclose has evolved to include a duty to make a reasonable inquiry of
others with whom an arbitrator or prospective arbitrator is affiliated.!! Arbitrators

"1 Such a duty of reasonable inquiry will produce uneven results depending on the nature of the

professional organization. For example, in the chambers setting, many chambers post notices like
the following that appears on the website of Atkin Chambers (see: Atkin Chambers, ‘Information
for Clients’ (Atkin Chambers, 2023) <https://www.atkinchambers.com/about-us/information-
for-clients/> accessed 12 August 2023.
All members of Atkin Chambers are self-employed barristers in independent practice. Whilst
Chambers staff provide services to all members of Chambers, they do not have the authority
to share any confidential information that they hold in relation to the practice of one member
of Chambers with another member of Chambers, or with any third-party who may be making
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experienced in international arbitration under the rules of the major arbitral forums
are familiar with these and similar inquiries. Most maintain personal databases
with information required to provide responses for themselves and rely upon the
data maintained by their law firms to constitute a reasonable inquiry for possible
disclosures related to others in their firms.

If the duty to disclose and duty to make reasonable inquiry in support of that
disclosure are tethered to a duty to be independent, they give parties to international
arbitration the information needed to make an informed decision about the choice
of arbitrators and, where the parties disagree, give courts and other appointing
authorities the information needed to resolve those disputes, whether at the time of
appointment or any stage of the arbitration process.

The refusal of the law of England & Wales to require arbitrator independence and
disclosure of relationships that might put that independence into question prior
to acceptance of appointment as arbitrator, is a flaw that the Law Commission
appears ready to re-affirm.

Conclusion

Professor Moses™ inverted pyramid''? places party autonomy, as reflected initially
through the agreement to arbitrate, as the most critical element of international
arbitration, without which others inside the pyramid would not exist. This
fundamental feature of international arbitration must be respected and supported
by the treaties, laws, and rules that govern the process. The 1996 Act in its current
form deprives parties of the ability to fully scrutinise the independence of those
who will stand in judgment of their case.

The proposed revision of the 1996 Act to include a duty of disclosure will bring
the English statutory arbitral law into conformity with universal international
norms requiring disclosure by arbitrators of any circumstances ‘that give rise
to justifiable doubts as to the arbitrator’s impartiality’ This is commendable.
However, disclosure untethered to a duty of independence, particularly at the

enquiries in relation to another member of Chambers. Nor do members of Chambers share

such confidential information with each other.

In the circumstances, whilst each member of Chambers can provide information in relation to

their own practice, neither Chambers staff nor any member of Chambers can obtain or provide

confidential information about the practice of another member of Chambers.

It is therefore not possible for a member to provide information, for example, as to whether

another member of Chambers has acted for or advised (whether currently or in the past) any

party or related party, save in so far as that the information is already in the public domain ...
See also, William W Park, Arbitration of International Business Disputes (2nd ed, OUP 2002)
30, at 43, who discusses the US approach to the potential duty to investigate somewhat critically
and, referring to Applied Industrial Materials Corp v Ovalar Makine Ticaret Ve Sanaya, AS, 492 F
3d 132 (2nd Cir 2007) concludes that ‘[ T]he answer [to the question whether there is a duty to
investigate], perhaps unsatisfying to those who seck hard and fast rules, must be “sometimes”

112 Text to n 10 et seq.
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time of arbitrator appointment, is not enough. As reflected in the numerous cases
reviewed in this article analysing the appearance of a lack of independence or
impartiality through the perspective of that well-known legal personality, the ‘Fair-
Minded Informed Observer’ is an intensely fact-oriented inquiry. Actual partiality
by a judge or arbitrator is rare in the reported cases and would be difhicult to prove
since it involves the state of mind of the arbitrator. The appearance of partiality,
most often due to the existence of relationships between the arbitrator and a party
or counsel, is not rare at all. Ignoring the importance of independence from the
parties and counsel at the time of appointment is a recipe for denying parties the
information they need to make informed decisions.

Opver the course of years and multiple appointments, it is perhaps understandable
that connections between the arbitrator and parties or their legal teams become
muddled or overlooked and remain undisclosed. The lack of full disclosure by the
arbitrator in Halliburton' and the predicament of Lord Hoffman in Pinocher'"
show mistakes can be made even by those at the very top of the legal professions.
The lack of disclosure in such circumstances may be an argument that the
connection is not working on the mind of the arbitrator and thus cannot be said
to affect his impartiality. But that is to put the cart before the horse — the parsies
must be empowered to make the call after all relevant disclosure on independence
and impartiality has been made. One commentator has cogently argued that
while English law has the correct test at the challenge/ removal stage, insufficient
safeguards exist at the time of appointment."”® The parties are the judges at this
stage. The arbitrators are empowered to be the judge later — in the arbitration — but
must not be the judge on the question of their own appointments.

Irish law requires both impartiality and independence, with full disclosure by
all arbitrators, whether they are solicitors, barristers, judges, or others, of all
‘circumstances likely to give rise to justifiable doubts as to his impartiality or
independence’’® When English courts are presented with challenges to such
independence and the adequacy of disclosures by arbitrators in specific cases, we
believe the courts should impose a presumption that requires disclosure based on all
relationships among legal professionals, whether members of a law firm, chambers,
or bar library. Based on this presumption, the law should impose the burden of
fully disclosing the details of those relationships on those who have knowledge
of the relationships. And since waiver of independence is always the prerogative
of the parties in arbitration, the disclosure will enable parties to knowledgeably
decide whether to waive any potential conflict based on the disclosed relationships.
This procedure would ensure that party autonomy remains the essential basis for

international arbitration.

3 Halliburton (n 3): the arbitrator in this case was himself a committee a member of the DAC.

"4 Ex p Pinochet (n 56).

15 Gillian Eastwood, ‘A Real Danger of Confusion? The English Law Relating to Bias in Arbitrators’
(2001) 17(3) Arbitration International 287.

116 For an Irish arbitral example see Mclntyre & Anor v Allianz Plc & Anor [2012] IEHC 551
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