Over 160 delegates filled Dublin’s Distillery building for the first in-person Arbitration
Day in over two years.

From left: Dr Nils Rauer, Pinsent Masons, Frankfurt; Eva Nagel, Meta, Dublin; Charlotte
Hill, Pennington Manches Cooper, London, and, Sarah Reynolds, Goldman Ismail
Tomaselli Brennan & Baum LLP, Chicago.

Dr Nils Rauer (Pinsent Masons, Frankfurt) spoke about non-fungible
tokens (NFTs) as an emerging technology that is giving rise to an
increasing number of disputes. He provided a succinct overview of NFTs
as a blockchain-based technology with a very specific identity that can
work as a stamp of authenticity. He noted that the disputes relating to
NFTs are mainly centred on the intellectual property (IP) connected to an
NFT. As such, it is important to distinguish between the NFT and the
underlying IP used to create the NFT. He gave an example of a common
form of dispute — where permission is not given to use IP to create an
NFT. One such case arose where an IT company used NFT technology to
create collectible digital cards using images of football players. Juventus
football club obtained an injunction against this company for a breach of
the IP rights relating to the shirt worn by their players.

Charlotte Hill (Pennington Manches Cooper, London) discussed disputes
relating to cryptocurrency and how this area has seen significant
development since the first disputes arose in early 2019. She noted that
the UK is in a fortunate position regarding cryptocurrency disputes as a
result of the training provided to their judiciary. She outlined recent
judgments in the UK, which have identified cryptocurrency and NFTs as
property. In her view, once practitioners get up to speed with the basics
of the emerging technologies, it is possible to apply the same practices
that have been utilised for years in more traditional disputes. Following
this, she noted that developments in the regulation of this area mean that
alternative forms of dispute resolution will be increasingly popular. She
noted that digital asset spaces universally use arbitration clauses. While
this is beneficial for business-to-business disputes, this causes problems for
consumer disputes. As such, it is possible that arbitration is not the right
venue for consumer disputes. However, speaking more broadly, the
knowledge and specialisation available through arbitration means that it
has a real role to play in cryptocurrency disputes.

Eva Nagle (Meta, Dublin) spoke about disputes arising from the

Metaverse. She noted that disputes arising in the online space will find

their analogues in the Metaverse. Therefore, the full spectrum of disputes
will arise. This includes content disputes, hate speech, data security and
privacy issues. She focused on the roles that platforms have in acting as
digital marketplaces for businesses. The Metaverse is an example of one
such platform. The facilitation of goods and services being put on offer
can implicate the platform and give rise to disputes. She gave the
example of the termination, restriction or suspension of third-party
developers from the digital marketplace as part of a complaint
mechanism. It is this disruption to developers’ business in the Metaverse
that can give rise to disputes, with redress sought via alternative dispute
resolution (ADR). In her opinion, arbitration is becoming more of a
feature of disputes and complaints handling due to ADR provisions being
on trend in various EU regulatory instruments that have to be
implemented by online platforms. In particular, she referenced the Digital
Services Act, which explicitly recognises out of court dispute settlement

mechanisms.

SESSION 3 — CONSTRUCTION ARBITRATIONS: FOCUS
ON LARGE INTERNATIONAL PROJECTS

Rory Kirrane SC (Mason Hayes & Curran, Dublin) chaired the third
panel, which provided an insightful discussion into a number of core
issues in international commercial arbitration with a focus on
construction disputes.

Anneliese Day KC (Fountain Court Chambers, London) spoke about
preconditions to arbitration and requirements to refer a matter to
arbitration following mediation or conciliation. She noted that there
have been a number of cases in England and Wales that have dealt
with whether such precondition clauses are sufficiently certain. A line
of case law has developed that finding the purpose of such
preconditions is to ensure that parties know what the claim is. Once
this requirement is met, the preconditions are not adhered to in the

same way. She also outlined her view that these precondition clauses
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Patrick Dunn-Walsh, Twenty Essex, London.

From left: Jon Elvey, Jon Elvey Consultancy, Londonl Anneliese Day KC, Fountain Court
Chambers, London; Rory Kirrane SC, Mason Hayes & Curran, Dublin; Siobhan Fahey,
Chartered Engineer and Chartered Arbitrator, Ireland; and, Mehmet Karakoc,
Secretariat International, London.

work like a contract. It won’t work unless both parties want to make it
work. When speaking on the effect of a decision stemming from a pre-
arbitral process, she noted that the author of a decision will have a
significant effect as to the weight given to it by the arbitrator.
Siobhan Fahey (Chartered Engineer and Chartered Arbitrator, Ireland)
spoke about the International Federation of Consulting Engineers
(FIDIC) and conciliation as a precondition to arbitration. She noted
that the reason conciliation is a precondition is so the conciliator or
dispute board will know the project and probably be best placed to
make a decision on the dispute at that time. She also spoke about the
Dispute Avoidance and Adjudication Board (DAAB) appointed under
FIDIC contracts. In particular, she outlined their ability to reach a
decision that may be presented as evidence before arbitrators. Due to
the overlap in the persons qualified to serve as a DAAB member and
International Chamber of Commerce (ICC) arbitrators, the decisions of
a DAAB are typically given significant weight. In speaking on the
qualities of a good arbitral advocate, she stressed the importance of
preparation and being respectful of each member in the team.
Mehmet Karakoc (Secretariat International, London) spoke about his
experience as an independent expert in pre-arbitration dispute
processes and how this overlaps with his role as an expert in
arbitrations. He noted that when the dispute first goes through a
conciliator or dispute board, his instructions will likely be to make a
high-level analysis. When acting as an expert witness for an arbitration,
there will be more time to provide a report with a further level of
investigations carried out. He differentiated this from the pre-arbitration
processes, where time constraints result in some assumptions being
made. He also outlined the significant effect losing an adjudication or
DAAB decision can have on clients and their willingness to arbitrate.
Jon Elvey (Jon Elvey Consultancy, London) outlined his experience of
preconditions to arbitration. He pointed to the significant costs

associated with arbitration and how antagonistic the parties can

become. In his view, if the parties are bitter and entrenched in their
position prior to any attempt to resolve a dispute, then mediation is
unlikely to be successful and the preconditions to arbitration will only
serve to increase the expenditure of time and money. He also provided
advice to practitioners and spoke of the importance of being affable

during the arbitration process, while also being clinical and objective.

SESSION 4 — EFFICIENCIES IN INTERNATIONAL
ARBITRATION

David Herlihy (Allen & Overy, Dublin) chaired the fourth panel of the
conference, which centred on efficiencies in international arbitration with
a focus on how lawyers and experts can be more efficient in delivering
solutions in arbitration.

Francisco Abriani (ICSID, Washington) spoke on the new International
Centre for Settlement of Investment Disputes (ICSID) arbitration rules,
which focus on time and cost efficiency. He began by outlining what the
ICSID does and detailed that the latest iteration was adopted in March
2022. He noted that one of the goals of the new reformed rules was to
achieve greater efficiency in the handling of investor-State disputes. He
then outlined some of the rules, which were specifically designed to
reduce time and costs. This included the requirement to act in a timely
manner, the ability to consolidate cases, the strict time limits placed on
the running of the arbitration, and the new requirement for all
documents to be filed electronically. In his view, States are interested in
processing cases quickly in order to save time and costs.

Franz T. Schwarz (WilmerHale, London) spoke about the civil law tradition
and the lessons in efficiency that may be learned from that tradition. He
started by noting the appreciation of the common law system that he has
gained over the last 25 years. The advantages include cross-examination
and document production, but these qualities come at the price of
efficiency. He outlined processes utilised in Germany to increase

procedural efficiency. This included the “legal conversation”, in which the
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From left: Simon Parrott, EY Forensic & Integrity Services, London; Clare Ambrose,
Twenty Essex, London,; David Herlihy, Allen & Overy, Dublin; Franz T. Schwarz,
Wilmerhale, London; and, Francisco Abriani, ICSID, Washington.

Paul Stokes, Mishcon De Reya, London, and Ruadhdn Kenny, Matheson, Dublin.

tribunal will ask the parties if the case as pleaded makes sense under the
law. Following this, the judge or arbitrator would discuss the legal and
evidentiary challenges in the case with the parties. He noted that the
response of common law practitioners to this usually involves concern
that the matter will be prejudged. However, he stated that it is normal to
have an initial reaction when reading first submissions and this can be
couched when hearing the rest of the case.

Clare Ambrose (Twenty Essex, London) provided an insight into
controlling costs from the common law perspective. She argued that
costs are probably the major benchmark for efficiency and will typically
reflect other benchmarks in terms of delay, as often costs and delay go
hand in hand. She referred to research conducted by White & Case in
which global users of international arbitration consistently cite costs as its
worst feature. She raised the question as to what can be done to address
this issue. Firstly, work can be done to manage expectations. Detailed
estimates regarding costs can prevent “nasty surprises” regarding the
tribunal’s fees. Further to this, tools such as fixed fee arrangements, stages
budgets and other arrangements can also provide assistance. She also
outlined another important aspect of cost control: case management. In
her view, this works best when the parties co-operate to keep a case
running efficiently. Her closing comment was on cost budgeting. This is
where the parties, typically at the point of fixing a hearing, will give
estimates of their costs. This provides the tribunal with the ability to
control costs as it will be clear what are the most intensive factors of a
case.

Simon Parrott (EY Forensic & Integrity Services, London) spoke about costs
associated with experts and their fees, and what practitioners can do to
be more efficient in this regard. He noted the inefficient use of expert
evidence as a cause for concern regarding time and monetary cost.
Following this, he provided insight into the matter by referencing two
issues which, in his experience, have had a significant impact on the

efficiency of expert evidence. Firstly, he spoke about bifurcation and the

damaging phase of proceedings. In doing so he outlined examples where
a case was not bifurcated to the detriment of efficiency. Secondly, he
touched on the meeting of experts and the sequencing of these meetings
in proceedings. In particular, he noted the benefits of the joint statement
process. He caveated this in circumstances where the experts meet too
early in the process and the discussions are limited and ineffective. This
would have the opposite of the desired effect by adding another stage to
the proceedings. He outlined another potential issue that can arise with
joint statements, which is where parties seek to use them as an
opportunity to reargue all of their points, resulting in a lengthy and costly

joint statement process.

SESSION 5 — QUICK FIRE ROUND

Mr Justice David Barniville (President of the High Court, Ireland) chaired
the final, thought-provoking panel featuring eight speakers, each
discussing a distinct topic relevant to issues affecting international
arbitration.

Ruth Byrne KC (King & Spalding, London) spoke about the review and
proposed revision to the English Arbitration Act. She focused on the
issues of confidentiality, appeals, and challenges to awards and
jurisdiction. In respect of confidentiality, she noted that it is not yet a
feature of the current English arbitration legislation. The Law Commission
has stated its preference to not include confidentiality in a revised
Arbitration Act, citing exceptions to confidentiality being best applied by
judges. From an international perspective it would be preferable for
confidentiality to be provided for within the statute. In relation to
appeals, she noted that the right to appeal is very limited under the
current Act and the Law Commission’s proposal to not amend this
provision is a sensible one. In relation to challenges, she noted that the
Law Commission has proposed that once a party has challenged

jurisdiction and failed, any future challenge must be brought by way of

appeal.
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From left: Mr Justice David Barniville, President of the High Court, Ireland; Ruth Byrne KC,
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Dublin; John McElroy, Hausfeld, London; and, Matthew York, JAMS, New York.

President of the Hight Court in Ireland, Mr Justice David Barniville.

Ronan McGoldrick (Ogier Leman, Dublin) spoke about the issue of costs
of international operation arbitrations. He outlined his experience in a
recent ICC arbitration based in Dublin. Once the claim was dismissed, the
parties engaged in a dispute regarding costs. There are two broad
principles that may apply in this scenario: does the loser pay or do the
parties bear their own costs? He noted the disparity at international level as
to the correct principle to apply. He gave the example of how under
UNCITRAL the presumption is for the loser to pay. However, under ICC
there is no express presumption. Ultimately, a number of factors will be
considered when deciding which principle to apply. Is there an agreement
under the contract? What was the relative success of the parties? What
would be reasonable? How did the parties conduct themselves during the
process?

Frances Bivens (Davis Polk & Wardwell LLP, New York) provided an insight
into arbitrations seated, or heard, in New York. She outlined a recent report
from the International Commercial Disputes Committee of the New York
City Bar, which attempted to complete a study based on reported
arbitration awards. She noted that New York faces questions as a
jurisdiction for international arbitration because their court system does not
accept the principle that the loser pays. Instead, each party bears their own
costs. She also posed the question as to what happens when you have an
international arbitration that is governed by New York law or seated in
New York and heard by New York arbitrators. In the report’s findings, the
New York rule regarding costs was only applied where the party
agreement provided for this.

Heidi Walsh (Mishcon de Reya, London) spoke about greener arbitrations
and the efforts being made to make arbitration more environmentally
conscious. She began by noting the significant negative impacts that air
travel can have on the environment. In particular, she referred to a study
completed in 2019 by the Campaign for Green Arbitrations, which found
that 20,000 trees would have to be planted to offset the carbon emissions

caused by a medium-sized arbitration. She further outlined some of the

steps that can be taken to address this issue, which include breaking bad
habits by printing less and continuing to use virtual hearings to reduce
travel-related emissions.

Judith Mulholland (Baker McKenzie, London) spoke about diversity and
inclusion. In particular, she provided an overview of the equal
representation for expert witnesses (ERE) pledge and equal representation
for arbitrators (ERA) pledge. This initiative was established in 2015 to
promote the increased appointment of women to arbitrator positions
across the globe. There are now more than 5,600 signatories to the ERA
pledge. Following this success, the ER pledge was established in 2020 to
address the low number of female expert witnesses in arbitrations. She also
noted that there is a real drive for change coming from clients as they
often established their own initiatives for diversity.

Stephen Dowling SC (Bar of Ireland/Trial View, Dublin) discussed the rules
of evidence in international arbitration and the standardisation of evidence
through the use of technology. He outlined the opportunity to make
proceedings more efficient, cost-effective and green through the use of
technology. He highlighted two schools of thought in relation to this issue.
How do you solve the question of getting to the truth while also doing so
quickly and relatively inexpensively? He contended that through the use of
technology it is now possible to do both. The use of remote hearings and
submitting evidence electronically results in significant costs savings, while
still getting to the truth of an issue fairly and quickly. In particular,
international arbitration will benefit most from the use of technology due
to its ability to evolve and deploy it much quicker than domestic courts.
John McElroy (Hausfeld, London) provided some information on the
statistical analysis of international arbitration. He highlighted the difficulty
in collecting data for statistical analysis due to the nature of confidentiality.
However, it is still possible to gather useful information. He outlined some
statistics from the LCIA, the ICC, SIAC and the DIFC-LCIA. In particular, he
noted from the statistics that it was possible to see that Ireland provides a

real alternative to other common law jurisdictions, and that parties, in
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Larry Fenelon, Ogier Leman, Dublin, and Parmjit Bangay, Arkus Consulting Limited.

Attendees at the Arbitration Day dinner, including first on left Ronnie Barnes,
Cornerstone Research, last right Ravi Aswani, 36 Stone

general, remain attracted to common law jurisdictions, which presents an
opportunity for Ireland in the wake of Brexit.

Matthew York (JAMS, New York) spoke about arbitrator selection and the
work of JAMS in this respect. He highlighted the work of JAMS in the
operation of mediations and arbitrations. From the feedback his
organisation receives from clients, it is clear that there is a demand for
diversity of arbitrators. From the view of selecting an arbitrator, he
encourages communication and clarity. He also advises seeking out
arbitrators who may not have been considered previously and to “expand
the pot”.

Mr Justice David Barniville (President of the High Court, Ireland) then
ended the panel discussion, thanked the panellists, and closed the
conference. The conference was a great success and Arbitration Ireland

looks forward to seeing the delegates and speakers at its future events.

The speakers at the conference are listed below:
Opening address
B Nicola Dunleavy SC (Matheson, Dublin, and President of Arbitration Ireland)

Session 1 - The Impact of the War in Ukraine on International
Arbitration with Focus on Energy (Oil/Gas) Disputes

B Micheal Collins SC (Bar of Ireland)

B Kevin O’Gorman (Norton Rose Fulbright US LLP, Houston)
B Charlie Cahir (WilmerHale, London)

B Pavlo Bogachenko (Kinstellar, Kyiv)

M Philippa Charles (Stewarts, London)

Session 2 — Tech Panel: Cutting-Edge Technology Disputes

B Sarah Reynolds (Goldman Ismail Tomaselli Brennan & Baum LLF, Chicago)

B Dr Nils Rauer (Pinsent Masons, Frankfurt)
B Charlotte Hill (Pennington Manches Cooper, London)
B Eva Nagle (Meta, Dublin)

Session 3 — Construction Arbitrations: Focus on Large International
Projects

B Rory Kirrane SC (Mason Hayes & Curran, Dublin)

B Anneliese Day KC (Fountain Court Chambers, London)

B Siobhan Fahey (Chartered Engineer and Chartered Arbitrator, Ireland)
B Mehmet Karakoc (Secretariat International, London)

B Jon Elvey (Jon Elvey Consultancy, London)

Session 4 - Efficiencies in International Arbitration
B David Herlihy (Allen & Overy, Dublin)

B Francisco Abriani (ICSID, Washington)

B Franz T. Schwarz (WilmerHale, London)

B Clare Ambrose (Twenty Essex, London)

B Simon Parrott (EY Forensic & Integrity Services, London)

Session 5 — Quick Fire Round

B Mr Justice David Barniville (President of the High Court, Ireland)
B Ruth Byrne KC (King & Spalding, London)

B Ronan McGoldrick (Ogier Leman, Dublin)

B Frances Bivens (Davis Polk & Wardwell LLP, New York)

B Heidi Walsh (Mishcon de Reya, London)

B Judith Mulholland (Baker McKenzie, London)

B Stephen Dowling SC (Bar of Ireland/Trial View, Dublin)

B John McElroy (Hausfeld, London)

B Matthew York (JAMS, New York)
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