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REPORT
INTRODUCTION

On Friday 20 November 2020, Arbitration Ireland held its eighth annual Dublin International Arbitration Day
Conference. Over 140 delegates made up of leading practitioners in the international arbitration community
logged on to the virtual event hosted by the International Centre for the Settlement of Investment Disputes (ICSID).
This year’s conference welcomed leading arbitration lawyers to discuss a variety of topical issues in the field of
international arbitration.

OPENING ADDRESS
Paul Gardiner SC (President of Arbitration Ireland) opened the event and welcomed the delegates to the
conference. Meg Kinnear (Secretary-General of ICSID – Washington DC) also provided some opening remarks,
noting the silver linings and positive changes that have come about since the beginning of the pandemic, including
electronic filing and remote hearings.
Paul Gallagher SC (Attorney General of Ireland) delivered the keynote address, framing his remarks around the
Irish commitment to arbitration and its encouragement, noting the extraordinary international reception Ireland’s
commitment has received. He commended the achievements of all countries in developing the arbitration system
that Ireland has been privileged to join at a much later stage. He also noted that there is an anxiety about whether
the law that relates to third party funding in court litigation in Ireland applies to arbitration, and that same is being
actively considered by the Minister for Justice.
Several engaging and informative panel discussions followed.
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SESSION 1
REMEDIES AND DEFENCES IN COVID-19 RELATED ARBITRATION
Nicola Dunleavy (Matheson – Dublin) chaired the first session’s discussion on the remedies and defences available
in COVID-19 related arbitration.
Charlie Caher (WilmerHale – London) noted that, in the last number of months, the pandemic had profoundly
affected global commerce in many ways, including in the sectors most traditionally associated with international
arbitration, namely construction, energy, insurance, aviation, technology and finance, and that the panel intended
to explore the ways in which it will affect the substantive and procedural aspects of international arbitration.
Later in the panel, he spoke about the procedural disputes that COVID-19 had generated and the due process
controversies that had surrounded the advent of fully remote hearings. He noted the evolution towards a
positive attitude in embracing remote hearings, and highlighted the interesting questions of whether and in what
circumstances a party can be forced to participate in a remote hearing against its will, examining the procedural
arguments against remote hearings.
Peggy O’Rourke SC (Bar of Ireland – Dublin) discussed the types of defences and remedies that had been arising
in COVID-19 generated commercial arbitration disputes. In particular, she discussed force majeure clauses in
the context of COVID-19, noting that much depends on the wording of the particular clauses. She discussed the
issue of foreseeability in generally worded clauses and the issue of causation, questioning to what extent delay
is on account of a covered event. She also discussed the obligation that parties have to mitigate their losses and
whether or not there are alternative methods of performing obligations, noting the recent English decision of 2
Entertain Video Ltd. v Sony DADC Europe Limited [2020] EWHC 972 (TCC).
Elizabeth Silbert (King & Spalding – Atlanta) then spoke about the claims that are likely to be made by investors
in relation to COVID-19 and the related measures, such as lockdowns, travel moratoriums and social distancing.
She noted that those measures may come into conflict with, or certainly raise questions about, states’ obligations
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under existing investment treaties. She discussed the question of when disruptive but necessary measures cross
the line to becoming arbitrary, discriminatory and unfairly impacting investment, and noted the recent movement
of states expanding their investment screening measures. She opined that states are likely to raise defences such
as defences under treaty exceptions, the defence of necessity and a distress defence.
Ronnie Barnes (Cornerstone Research – London) then spoke about some of the challenges that COVID-19 has and
will pose for quantum and damages assessments, in particular with respect to the question of valuations.
Throughout the session, the attendees were asking to virtually answer questions to polls featured on the virtual
conference. The answers to the first poll revealed that the majority of attendees were experiencing mostly low or
nil volumes of claims, with the panel noting very little case progression. The answers to the second poll revealed
that attendees’ experiences of virtual arbitration had been mostly positive or neutral, with the panel noting that
technical difficulties were common.

SESSION 2
WHY INTERNATIONAL LAW & POLITICS MATTER TO INTERNATIONAL ARBITRATION
The second session of the day, chaired by Pierre Yves Tschanz (Tavernier Tschanz - Geneva), addressed the
question of why international law and politics matters to international arbitration.
Janet Whittaker (Clifford Chance – Washington DC) presented an overview of the many challenges and
opportunities facing international arbitration. In the context of geopolitical developments, she discussed the trend
of heightened tensions in international trade and the growing importance of national security considerations,
questioning whether the international arbitration community would see an increased number of disputes due
to supply chain shifts or a decreased number of disputes given the drop in foreign direct investment flows. She
also spoke about the trend of national populism as a backlash against globalisation and the global push for
sustainability and climate change action, which push she said will inevitably define domestic and global economies
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and regulation in the coming years. In that context, she questioned whether we will see states specifically carve
out investments that involve unsustainable activities from investment treaty protections, whether we will see
more treaties impose obligations on investors to meet environmental standards or sustainability goals, whether
we will see environmental defences figure in investment arbitrations and whether other areas of environmental
law become more relevant.
Martina Polasek (Deputy Secretary-General of ICSID – Washington DC) then discussed the reform work done by
ICSID and at UNCITRAL regarding procedural matters important to states. She noted that in its proposed procedural
rules, ICSID had addressed matters such as transparency, third party funding, security for costs, conduct of
arbitrators, how to make the process speedier and less costly, expedited arbitration and more ADR options.
Thomas Walsh (Freshfields – New York) discussed the issues likely to arise in investment arbitration in the current
context, including the treatment of information and communication technology companies by states, particularly
on the grounds of national security, and whether and how investment treaty arbitration can deal with those issues.
He noted that before a tech company begins to act under an investment treaty, there are several issues that it
ought to consider, such as whether there is in fact a treaty available to tech companies and the extent to which the
state measure which the tech company is concerned about could be portrayed as a national security issue,
whether in good faith or not. In that context, he discussed the necessity defence under customary and natural law,
and the essential security defence.

SESSION 3
QUICKFIRE TOPICS
A thought-provoking session, chaired by the Hon. Mr. Justice David Barniville (Judge of the High Court of
Ireland), followed, including seven speakers addressing some of the most significant issues affecting arbitration
and international arbitration.
Phillipa Charles (Stewarts – London) spoke first discussing the pitfalls and unexpected challenges in virtual
hearings for counsel and arbitrators, such as rogue witnesses, rogue arbitrators, “Zoom” fatigue and other
brain challenges, transcript issues, time-zone issues, e-bundles and online case management issues, and data
protection and security issues.
Ravi Aswani (36 Stone – London) then discussed how aspiring and junior international practitioners can advance
their careers during the pandemic period, recommending such tips as reaching out senior colleagues in order
to recreate the “work watercooler moments”, taking advantage of the democratisation that the pandemic has
brought by asking perceptive questions and following up, making yourself known to arbitration organisations and
being prepared to be in it for the long haul with a lot of hard work.
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Louis Flannery QC (Mishcon de Reya – London) then spoke about the recent Supreme Court decision of Enka
Insaat Ve Sanayi AS v OOO Insurance Company Chubb [2020] UKSC 38, a decision he noted that turned on the
law applicable to an arbitration agreement when the matrix contract pointed in one direction (Russia) and the
seat of the arbitration pointed in another direction (England). The Court of Appeal had decided that when the
seat is chosen, the arbitration agreement will be subject to the law of the seat unless there is clear indication to
the contrary, whatever the matrix law says. On appeal to the Supreme Court, he noted three judges were of the
view that the Court of Appeal decision was incorrect and that there was no applicable law to the matrix contract,
effectively landing on English law applying to the arbitration agreement and that an anti-suit injunction could be
granted.
Clare Ambrose (Twenty Essex – London) then spoke about conflicts and how impartiality works alongside
confidentiality in arbitration, discussing the then awaited Supreme Court decision of Halliburton v Chubb.
Susan Ahern BL (Bar of Ireland – Dublin) then spoke about arbitration through the prism of sport, looking in
particular at two favoured approaches to challenging decisions of the Court of Arbitration for Sport. The first, she
noted, is to challenge the independence of the CAS itself, which has never been successfully challenged before
the Swiss Federal Tribunal. The second avenue of challenge she noted was in respect of the validity of mandatory
arbitration clauses for organised sport, an avenue that awaits publication of a recent decision of the German
Federal Tribunal that concluded that a particular such clause was invalid.
Patrick Leonard SC (Bar of Ireland – Dublin) then discussed the topic of derivative contracts why parties might
choose to arbitrate such disputes in Dublin. He noted the recent introduction by ISDA of Irish and French law
options for standard form derivative contracts in order to give financial institutions an option of having an EU
derivative contract. He spoke about the advantages of using an Irish law contract and noted the option under the
standard form ISDA contract of using Irish law and a Dublin seat with LCIA rules.
Mark Kantor (Independent Arbitrator, Washington DC) concluded the Quickfire topics session then by speaking on
the effect of a new US administration on international arbitration in the US. He was of the view that there will likely
be little such effect, noting that the appetite for technical reform to the Federal Arbitration Act are nonexistent in
political circles because the possible proponents of technical reform are very concerned that moving forward
with efforts to change the Act would be an open invitation to proponents of limiting arbitration in the areas of
consumer arbitration, employment and civil rights arbitration and class actions to invade the legislative and move
to alter the Act to address those issues. He further noted that major legislative activity in general relating to the US
for arbitration is highly unlikely in any event because the US Congress is too divided.
The conference ended with a virtual traditional music session where the attendees had the opportunity of getting
to chat and listen in. The conference was a great success and Arbitration Ireland looks forward to seeing the
delegates and speakers at its future events.
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SUPPORTED BY:
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