
On Friday 15 November, 2019, Arbitration Ireland 

held its seventh annual Dublin International 

Arbitration Day Conference. Over 100 delegates 

made up of leading practitioners in the 

international arbitration community gathered at the 

Dublin International Arbitration Centre. This year’s 

conference boasted a record number of attendees, 

and welcomed leading arbitration lawyers to discuss 

a variety of topical issues in the field of 

international arbitration.   

 

 

 

 

Opening Address 

Paul Gardiner SC (President of Arbitration Ireland) opened the event and 

welcomed the delegates to the conference. He noted that since last year’s 

conference, Arbitration Ireland has been continuing its mission to promote 

Ireland, and particularly Dublin, as a seat and venue for international 

arbitration and to promote Irish arbitration practitioners, mainly through 

events and with the engagement of Rose Fisher as the new Executive 

Director.  
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Record numbers of attendees 
added to a wonderful 
atmosphere. 
 
LEFT: Paul Gardiner SC gives the 
opening address.
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Karl Hennessee (Senior Vice-President, Airbus - France) delivered the 

keynote address, framing his remarks around the topic of innovation and 

whether such innovation can be measured by standards. He discussed 

whether arbitral institutions are truly innovative, and he shared his 

perspectives that the basic measure of innovation should be how users 

deem what is truly innovative, namely less contact with the process, more 

successful outcomes and settlements that they can actually live with. He 

called for a more service-oriented approach to development and a more 

data-driven measure of responsiveness, suggesting that we judge our own 

contributions in the world of arbitration by such standards as he discussed, 

including fast-track proceedings, diversity, codes of conduct, and summary 

adjudication. 

Several engaging and informative panel discussions followed.  

 

SESSION 1: Climate-related disputes – Disputes that 
are emerging and likely to emerge out of climate 
change policy and the increased use of renewable 
energy 
Conor Linehan (William Fry – Dublin) chaired the first session’s discussion 

on the interface between climate change and the arbitration of disputes, 

noting that this topic was one of particular interest that had dominated 

public policy discourse regionally and internationally of late. 

Janet Whittaker (Clifford Chance - Washington) and Andy Moody (Baker 

McKenzie - London) gave a joint presentation. Climate change litigation, 

they explained, includes a broad range of proceedings that relate in some 

way to global warming.  

They first noted that there was a lack of climate change disputes in respect 

of the Paris Agreement, and reasoned that this was due to the fact that 

the commitments in respect of same are not binding and because the 

Agreement provides for limited recourse to hear disputes. They then noted 

that the number of climate change-related actions stands at over 1,500 

worldwide, and cases are proliferated due to the increasing number of 

national laws and regulations relating to climate change.  

They categorised the groups of disputes that have arisen from climate 

change: first, direct climate change disputes, which are claims brought 

against both governments and private companies to expedite action on 

climate change in order to seek compensation for the impacts of climate 

change; and second, indirect climate change disputes, where climate 

change is a significant contributing factor but not the primary cause of the 

loss suffered by the claimant, which are expected to cover disputes such 

as the natural impact of climate change, the technological transition and 

changing regulation and stakeholder expectations. Janet spoke about 

claims against governments by individuals or NGOs for failure to impose 

emissions targets. Andy spoke about examples of cases where causation 

has been an issue, and the difficulties in establishing a direct causal link 

between specific climate change effects and particular acts or actors.  

They noted that, in the future, we can expect more disputes in respect of 

the performance of various contracts, including force majeure 

considerations and related damages claims, insurance coverage in relation 

to these disruptions, and development implementation and financing of 

the technology transition into the renewable energy sector. 

Matthew Draper (Draper & Draper LLC – New York) spoke about how 

climate change has affected his practice. He discussed the ICC task force 

and the imminent report, which he noted considered existing tools of the 

ICC Arbitral Process, highlighted ones that it believed could be useful in 

climate change dispute contexts, and provided some sample language for 

arbitral clauses so that parties, who were negotiating contracts that 

involved those issues, could take advantage of some of those aspects of 

arbitration. He also spoke about the more long-term impacts on arbitration 

of climate change disputes, for example, that states are changing their 

bilateral investment treaties for investors to reflect their climate change 

commitments under the Paris Agreement.  

From left: Matthew Draper (Draper & Draper LLC – New York); Andy Moody (Baker McKenzie – London);  
Janet Whittaker (Clifford Chance - Washington) and, Chair Conor Linehan (William Fry – Dublin) .

Keynote speaker, Karl Hennessee,  
Senior Vice-President, Airbus - France.
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SESSION 2: Innovations in technology – how they 
affect international arbitration 

The second session of the day, chaired by Ann Henry (Pinsent Masons – 

Dublin) addressed issues concerning innovations in technology and their 

impact on international arbitration. 

Kathleen Paisley (Ambos – Brussels) spoke about the multiple ways in 

which technology is due to affect arbitrations, how those arbitrations are 

conducted, and the types of issues that they are going to be dealing with. 

She spoke about data and noted that in order to have access to the benefits 

of artificial intelligence for arbitral macro data, access to excellent 

algorithms and data is required. She noted the tension between the need 

for the data and the need to keep that data secret, and noted that artificial 

intelligence allows us to process data in the most efficient way.  She 

explained that machine learning is the ability of software to learn from 

what it is running, and noted that the benefits of artificial intelligence for 

arbitration as a system depends both on the quality of the algorithm and 

access to the data. She opined that is this creates concerns about the level 

playing field in arbitration. 

Athar Agha (Pinsent Masons – United Kingdom) then spoke with a 

technology focus, and explained some of the technology terminology. He 

discussed machine learning under headings including supervised learning, 

unsupervised learning, and semi-supervised learning. Andrew Beckett (Kroll 

– London) then discussed cyber-crime, and what that will mean for 

technology and artificial intelligence. He opined that “data is the new gold” 

and that hacking and changes to algorithms are completely new types of 

crime. He discussed ransomware, the use of fileless attack vectors, and 

long-term data observation. In terms of official intelligence, Mr Agha noted 

that there is an increasing use of artificial intelligence to locate attackers 

on the network and to spot malware, but that human intervention 

continues to be required in about 55% of cases where an alert has been 

flagged by the artificial intelligence. 

SESSION 3: The dominance of arbitration within 
international commercial disputes 

A thought-provoking session, chaired by the Hon. Mr Justice David 

Barniville (Judge of the High Court of Ireland), on the dominance of 

arbitration within international commercial disputes followed, at which 

panelists offered their opinions on the topic. 

The speakers discussed the various areas encompassed in the term 

international commercial arbitration. Constantine Partasides QC (Three 

Crowns – London) noted that arbitration in its traditional centres and its 

new areas of growth has exploded in recent times. He opined that this is 

due to the traditional advantages of international arbitration such as 

international enforceability and neutrality. David Kavanagh QC (Skadden 

– London) discussed the significant advantages of arbitration as a means 

of resolving large international commercial disputes, such as the 

predictability and homogeneity of the process, which is driven in part by 

the adoption of the International Bar Association (IBA) rules of evidence.  

Prof. Doug Jones (Atkins Chambers – London) was of the view that one 

of the advantages of international arbitration is the capacity to tailor the 

procedure for the particular dispute to the needs of that dispute, and noted 

that predictability can morph into mindless procedural repetition, which 

arbitrators should be mindful of. Indeed, he was of the view that in order 

for arbitration to reach its full potential, arbitrators need to be open to the 

different ways of conducting an arbitration depending upon the nature of 

the dispute. Colleen Hanley BL (Twenty Essex - London) opined that the 

main advantages of arbitration in this context are enforcement, neutrality 

and client input, which creates an element of client control and knowledge. 

The group then discussed the challenges faced in undertaking international 

commercial arbitration, such as due process paranoia and the fact that, in 

some jurisdictions, the commercial courts are improving and indeed certain 

court systems may provide quicker and cheaper justice than international 

arbitration.  

From left: Constantine Partasides QC (Three Crowns – London); Chair, the 
Hon. Mr Justice David Barniville (Judge of the High Court of Ireland); Colleen 
Hanley BL (Twenty Essex - London); Prof. Doug Jones (Atkins Chambers – 
London); and, David Kavanagh QC (Skadden – London).

From left: Chair Ann Henry (Pinsent Masons – Dublin); Kathleen Paisley 
(Ambos – Brussels); Athar Agha (Pinsent Masons – United Kingdom); and, 
Andrew Beckett (Kroll – London).
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SESSION 4: The EU – a positive or negative 
influence on international arbitration? 

A lively discussion, chaired by Paul McGarry SC (Bar of Ireland - Dublin) 

on the positive and negative influences of the EU on international 

arbitration followed, with Markus Burgstaller (Hogan Lovells - London) and 

Gillian Cahill BL (Bar of Ireland - Dublin) assigned to present the benefits 

of the EU, and Joe Tirado (Garrigues - London) and Duncan Matthews QC 

(Twenty Essex - London) assigned to present the opposite. 

The speakers at this session were requested to take a position in respect 

of this topic. The positions that they represented do not necessarily reflect 

their own views, or indeed the views of their firms or otherwise, or the 

views of their firms’ clients.  

In discussing the positive influences the EU has on international arbitration, 

Markus spoke about the judgment of the European Court of Justice in 

Slovak Republic v Achmea on March 6, 2018, where the Court held that 

article 267 and 344 TFEU must be interpreted as precluding an investor 

state arbitration clause, and the impact on investor state arbitration. Gillian 

discussed the neutral/positive position that the EU Commission and the 

Court has taken in dealing with international arbitration. She also discussed 

the hysteria that has surrounded investment arbitration, in particular intra-

EU BITs, and whether or not this has become an actual catalyst for 

investment arbitral reform, which is ongoing both in ICSID and in UNCTAD. 

Joe and Duncan then addressed the room on the negative influences of 

the EU on international arbitration, noting the aversion on the part of the 

EU to the investor state dispute resolution system (ISDS) and the lack of 

freedom for parties, institutionally and substantively, whereby every 

manner of intervention and control is now justified by the mantra of a 

common market and the free movement of goods, services and people. 

By show of hands, the audience voted a tie. The chairman had the casting 

vote and Gillian and Markus emerged victorious. 

SESSION 5: Third-party funding – report on 
developments in Ireland 

In a later session, chaired by Michael Collins SC (Bar of Ireland - Dublin), 

the panelists had an interactive discussion on the issue of third-party 

funding and recent developments in Ireland.  

Catherine Donnelly BL (Bar of Ireland - Dublin) began by giving a broad 

update on where Irish law currently stands in respect of maintenance and 

champerty, and discussed the recent judgments of Persona Digital 

Telephony Limited v The Minister for Public Enterprise and SPV Osus Ltd v 

HSBC Institutional Trust Services (Ireland) Ltd & Ors, which considered 

third-party funding and the assignment of claims.  

The panel discussed the idea that in those cases, there was no 

constitutional challenge to either of the statutes or to the common law 

rules in terms of maintenance and champerty but that there may be a 

potential for same in future.  

Susan Dunn (Harbour Litigation Funding - London) then discussed the 

progress internationally in respect of third-party funding. She noted the 

increase in funding, and, in particular, in the variety of people using 

funding. She noted the concerns that individuals have about third-party 

funding, including the lack of control, and the concern that the fund will 

dictate how the litigation is run. She opined that it was mistake within the 

arbitration community to force parties to disclose whether they had 

received funding, as parties might be averse to doing so. 

 

Over the course of the day, the delegates and speakers had the 

opportunity of getting to know one another and exchanging views 

on current topics. The conference was a great success and Arbitration 

Ireland looks forward to seeing the delegates and speakers at its 

future events.

From left: Paul McGarry SC (Bar of Ireland - Dublin); Markus Burgstaller 
(Hogan Lovells - London); Gillian Cahill BL (Bar of Ireland - Dublin);  
Joe Tirado (Garrigues - London); and, Duncan Matthews QC (Twenty Essex - 
London).

From left: Michael Collins SC (Bar of Ireland - Dublin); Catherine Donnelly BL 
(Bar of Ireland - Dublin); and, Susan Dunn (Harbour Litigation Funding - 
London)
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